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Sloboda prejavu versus politicka korektnost

Roman Bistak

Pravnické fakulta, Univerzita Komenského v Bratislave,
Slovenska republika

Abstract in original language

Clanok pojednava o dvoch silne rezonujucich fenoménoch: o slobode pre-
javu a politickej korektnosti v ich najroznejsich formach. O tom, ¢i mozno
politickt korektnost’ chapat’ ako jednu z foriem vyjadrenia slobody pre-
javu alebo ju treba vaimat’ vo vzt’ahu k slobode prejavu ako kontradiktum.
Clanok sa nevyhyba ani diskusii o tom, & rozne pravne predpisy, ale aj iné
pramene prava, najmi z oblasti Strednej Eurépy, nespdsobuju ,,vynucova-
nie® politickej korektnosti pod hrozbou sankcie, ¢im sa podla ich kritikov
dostavaju do konfliktu so slobodou prejavu.

Keywords in original language

Sloboda prejavu; politicka korektnost’.

Abstract

The article discusses two highly resonant phenomena: freedom of expres-
sion and political correctness in their most diverse forms. Whether poli-
tical correctness can be understood as one of the forms of expression
of freedom of expression or should be perceived in relation to freedom
of expression as a contradiction. The article also does not avoid a debate
about whether not solely different legislations, but also other sources of law,
particulatly those from Central Europe, do not lead to “enforcing” politi-
cal correctness under threat of sanctions, which, according to their critics,
comes into conflict with freedom of expression.

Keywords

Freedom of Expression; Political Correctness.
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1 uvoD

Sloboda prejavu sa zarucuje. Cenzura je zakazand. Tieto, ale aj iné podobné
ustanovenia sa nachadzaju v stavach mnohych demokratickych statov. Staty
tymto sposobom garantuju slobodu prejavu ako tzv. prvu slobodu, najsirsie
a najvyznamnejsie pravo, ktoré nam demokracia priniesla. Aj napriek tomu
sa vSak v poslednych rokoch casto stretavame s najroznejsimi restrikciami
slobody prejavu, pricom v predkladanom clanku ju staviame do konfronta-
cie s politickou korektnost’ou. Politickd korektnost’ je nesporne fenoménom,
ktory nabera svoju populatitu a viznam aj v nasich zemepisnych sirkach. Jej
postavenie z hl'adiska prava a vzt'ahu k slobode prejavu je pomerne zlozité.
Politicka korektnost” sama o sebe totiz nie je pravnou kategoriu, avsak z hla-
diska bohatej legislativnej ¢innosti tykajicej slobody prejavu sa fiou stava. Nie
je vSak pritomnad iba v legislative, ale jej prvky najdeme v kazdej oblasti spo-
locenskej diskusie. Prejavuje sa napriklad nahlasovanim komentarov, ktoré
nie su v stlade s dnesnymi standardmi politickej korektnosti, resp. prejavu,
ktory ma potencial byt’ pre urcité skupiny obyvatel'stva urazlivy. Okrem toho
je castym Standardom aj mazanie roznych facebookovych stranok a vided,
ktoré maju konzervativny charakter. Aj v tomto kontexte je teda potrebné
si polozit’ otazky: Co je sloboda prejavu? Co je politicka korektnost™ Je poli-
ticka korektnost’ jednou z foriem realizacie slobody prejavu alebo je v jej kon-
tradikcii. Najmu na tieto otazky sa pokusime v tomto prispevku odpovedat’.

2 VYZNAM A CHARAKTERISTIKA
KONCEPTU SLOBODY PREJAVU

Sloboda prejavu je ¢asto oznacovana za najsilnejsiu zbran, ktord demokracia
vklada do rik obcanov slobodnych $tatov. Jej chapanie je v roznych ¢astiach
sveta rozne. Typickymi myslienkovymi pradmi, ktoré chapu slobodu prejavu
odlisnymi spésobmi, je najmi anglo-americka koncepcia a na druhej strane,
tzv. kontinentalna koncepcia.

Zakladnym pramenom, podla ktorého mozeme spoznavat’ koncept
anglo-amerického chapania slobody prejavu je najmi Prvy dodatok Ustavy
Spojenych s$tatov americkych. Prvy dodatok v zasade limituje cinnost’
Kongtesu tym, ze jednak zabezpecuje ochranu ndbozenskej slobody, pricom
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stat nemoze zaviest’ nabozenstvo alebo zakazovat’ slobodné vyznavanie neja-
kého nabozenstva. Okrem toho v$ak obmedzuje Kongres v jeho normotvor-
nej ¢innosti aj v tom, ze nesmie obmedzovat’ slobodu slova, tlace a nesmie
vydavat’ zakony, ktoré obmedzuju slobodu slova a slobodu zhromazd'ovania.
Takisto aj zakotvuje pravo Pudu podavat’ statnym organom ,,fadosti o napravu
krivd“ Samozrejme, chipanie prvého dodatku Ustavy Spojenych §tatov ame-
rickych nie je obmedzené iba na samotny text jeho znenia. Pri jeho interpre-
tacii musime zobrat’ do uvahy aj predmetné rozhodnutia Najvyssiecho sudu
Spojenych statov, ktoré nam prvy dodatok interpretuju blizsie a podrobnej-
sie. Takymto rozhodnutim je napr. rozhodnutie vo veci New York Tines v.
Sullivan, kde Najvyssi sud Spojenych statov stanovil, ze prvy dodatok sa apli-
kuje nielen na Kongres, ale na kazdu zlozku federalnej vlady (t.j. legislativu,
exekutivu, sidnictvo).! Po prijati $trnasteho dodatku Ustavy sa viak apli-
kacia prvého dodatku rozsirila aj na ochranu pred zasahom statov federa-
cie a lokélnych vlad.> Na zdklade vyssie uvedeného mam za to, ze ochrana
poskytovana prvym dodatkom USA je vel'mi $irokd a samotné sudne roz-
hodnutia Najvyssicho sidu Spojenych statov; to na viacerjch miestach pod-
poruju. Niektoré z tychto rozhodnuti su najmi pre nas v kontinentalnom
priestore naozaj Sokujuce. Takymto rozhodnutim napr. National Socialist Party
0. Village of Skokie V predmetnom rozhodnuti Najvyssi sud Spojenych §ta-
tov umoznil pochod ¢lenov neonacistickej strany v uniformach zidovskou
stvrt’ou za predpokladu, ze bude zachovany verejny poriadok, ticho a pokoj.*
Rozporuplné reakcie vyvolalo aj rozhodnutie vo veci RA.V. v 8% Paul, kde
Najvyssi sud zrusil nariadenie mesta St. Paul, ktoré malo postihovat’ prejavy
nenavisti voc¢i osobam na zdklade rasovych alebo nabozenskych dovodow.
Problémom daného natiadenia bol najmi fakt, ze v pripade ak prejavy, ktoré
mozno oznacit’ ako nenavistné a nesuvisia s dovodmi nabozenskymi alebo
rasovymi, takéto prejavy postihované nie si. Na zaklade takejto argumentacia
teda vyhlasil Najvyssi sad Spojenych $tatov toto nariadenie mesta St. Paul
za protiustavné, pricom zdoraznil, ze dané nariadenie ,,... ustanovuje osobitné

New York Times v. Sullivan, 376 U.S. 254 (1964).

Everson v. Bd. of Ed. of Ewing Twp., 330 US. 1, 13 (1947).

National Socialist Party v. Village of Skokie, 432 U.S. 47 (1977).

BISTAK, R. Trestné éiny extrémizmu: limity a sibehy. Diplomova préaca. Bratislava: Univerzita
Komenského v Bratislave, Pravnicka fakulta,. 2018, 80 s.
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gdkazy smerom Rk W, klori prejavujii svoje nazgory vyphjvajiice napr. 3 rasovyeh alebo
ndbogenskych dovodov. Zdroveri vsak umoziinje prejavovat’ nazory nraglivim a nevazi-
Jtcim spdsobom v situdcidch, ked tieto nagory nesiivisia s dovodpii uvddzanymi v naria-
deni. Naviac 3 hladiska aplikacnej praxe smeruje toto nariadenie f _faktickej diskrini-
ndcii ndazorov. Nendvistné prejavy tich, ktori argumentujii napriklad v prospech rasovej
rovnosti a tolerancie by mobli byt’ uskutoliiované ad libitum, atial’ to nendvistné prejavy

aponentov takychto postojov by boli potlacané.

Na zaklade spomenutych rozhodnuti, ktoré vsak predstavuju iba zlomok
z penza rozhodnuti Najvyssicho sidu Spojenych statov v prospech slobody
prejavu, mame zato, ze anglo-americka koncepcia slobody prejavu je cha-
pand ovela sirsie ako to je v pripade kontinentilneho chdpania. To vsak
neznamend jej bezbrehost” a neohranicenost’. Prave naopak, Najvyssi sud
Spojenych statov vo svojich rozhodnutiach, vytvoril urcity ramec, kde usta-
novil, Ze uréité typy prejavov nepozivaji ochranu Prvého dodatku Ustavy
Spojenych statov americkych.

Pri rozlisovani prejavov, ktoré nepozivaji ochranu Prvého dodatku je urcu-
juce pouzitie doktriny ,,immanent lawless action clause®. Tato klauzula bola
konstruovana syntézou nickol'kych rozhodnuti Najvyssicho sudu Spojenych
statov (napr. Schneck v. Spojené staty (1919), Whitney v. Kalifornia (1927),
Brandenburg v. Obio a d'alsie). Prave v spominanom rozhodnuti Brandenburg
v. Spojené staty Najvyssi sud konstatuje, ze ... Astavné garancie slobody prejavu
a slobody taie nedovolujii Stitn zakazat® alebo odopriet’ obhajobu ponitia sily alebo
porusenia dkona okrem pripadoy, kedy obhajoba takychto prejavov priamo smeruje
k podnecovanin bezprostredne bezpravneho konania (imminent lawless action) a je prav-
depodobné, e bude podnecovat’ alebo vyvijat’ takiito &nnost’... ¢ Toto pomerne
prelomové rozhodnutie je dodnes urcitym testom proporcionality a ukaz-
kou toho, ako je chdpanie slobody prejavu v americkom prostredi odlisné
od toho kontinentalneho.

Klauzula bezprostredne bezpravneho konania v§ak bola precizovana aj v d’al-
$ich rozhodnutiach Najvyssicho sidu Spojenych statov, pricom v zmysle
rozhodnutia vo veci Hess v Indiana Najvyssi sud stanovil, Zze aj naprick

5 RATV. w84 Paul, 505 US. 377 (1992). In PETRIK, M. Sloboda prejavu a fagistické,
rasistické a iné extrémistické prejavy. Justitina revue, 2004, ro¢. 506, ¢. 4, s. 418—434.
6 Brandenburg v. Spojené stity, 359 U.S. 444 (1969).
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tomu, ze urcity prejav ma tendenciu viest’ k nasiliu, neméze viest” k prav-
nemu postihu, pretoze pokial nie je adresovany uréitej osobe, alebo sku-
pine oséb, nemozno hovorit’ o podnecovani alebo obhajovani nasilia. Stud
dalej v tomto kontexte vyslovil, Ze na to, aby prejav stratil ochranu prvého
dodatku Ustavy spojenych $tatov je potrebné, aby bol priamo adresovany
jednotlivcovi alebo skupine osob, pricom musi obsahovat’ priamu vyzvu
k bezprostredne bezpravnemu konaniu. Najvyssi sid v texte rozhodnutia
kladie doraz na slovo ,,imminent, kde d'alej rozvadza, ze obhajoba alebo
schval'ovanie nelegalneho konania v neidentifikovatelnej budicnosti nie
je dostatocné, na to, aby prejav stratil ochranu prvého dodatku. To znamena,
ze musi byt’ v cCase prejavu existentné ocakavanie, ze prejav bude fakticky
viest’ k bezpravnemu konaniu.’

Z kontinentalneho pohladu slobody prejavu sa vsak takéto nazeranie
na koncept slobody prejavu javi byt” kontroverzné. Jednotlivé staty konti-
nentalneho priestoru totiz vel'mi ¢asto vo svojom trestnopravnom zakono-
darstve upravuju skutkové podstaty trestnych ¢inov, ktoré by vsak v pripade
Spojenych statov zakladali, v pripade podania zaloby, iba moznua sukromno-
pravnu zodpovednost’. Typickymi skutkovymi podstatami v tomto kontexte
st najmd tradi¢né ustanovenia postihujice hanobenie naroda, rasy a pre-
svedcenia, ale aj skutkové podstaty, ktoré postihuji napriklad schvalovanie
alebo popieranie holokaustu. Existencia tychto skutkovych podstit sa ¢asto
zdovodnuje inou historickou skusenost’ou, ako tou, ktord maji Spojené
staty americké. To ¢i takéto zdovodnenie obstoji je pomerne diskutabilné
a zasluzi si osobitna pozornost’.

Kontinentalny koncept slobody prejavu je okrem jednotlivych pravnych
predpisov v eurépskom priestore a systéme dohovorov vytvarany aj judi-
katarou sudov. K tomuto pomerne vyznamne pristupuje aj rozhodova-
cia ¢innost’ Eurépskeho sudu pre I'udské prava (dalej len ,,ESIP). Tento
mimoriadne vyznamny, nadnarodny sudny organ vo svojej rozhodovacej
praxi v pripade Blake v. Spojené Kralovstvo vytvoril test proporcionality,
ktory ma byt aplikovany zakonodarcom v pripade prijatia zdkona, ktorym
sa obmedzuje sloboda prejavu. Eurépsky sud v tomto rozhodnuti upravuje
tri zakladné kritéria, ktoré treba za kazdych okolnost aplikovat’.

7 Hess v Indiana, 414 US. 105 (1973).
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Prvym kritériom je kritérium dostupnosti pravneho predpisu. Neznamend
to len to, ze verejnost’ si moze dany zdkon vyhladat’ a oboznamit® sa s jeho
textom, ale musi mu aj porozumiet’. V bode 138 rozhodnutia Blake v. Spojené
Kralovstvo sa uvadza, ze zakon ma byt ,,formmulovany s dostatocnou mieron nriitosts,
aby tak umoznil jeho adresdtovi regulovat’ svoje spravanie: jednotlivec musi byt’ schopny —
v pripade potreby s primeranon odbornon pomocon - predvidat’ v miere, ktord je prime-
rand okolnostian, ndsledky, ktoré si s istym konanim spojené. “*

Druhym kritériom je existencia legitimneho ciela. Tato podmienka je stano-
vena v bode 16 predmetného rozhodnutia vo veci Blake. Legitimnym cielom
v drvivej vicsine tychto obmedzen{ je najmi ,,ochrana prav a slobod inych®,
¢o povazujem za nedostatocné.’

Tretim kritériom je tzv. kritérium nevyhnutnosti, ktoré je v zmysle judikatiry
ESLP chapané ako ,,existencia nalichavej spolocenske potreby“ ¢o by viak z hla-
diska citlivosti dotknutého prava na slobodu prejavu malo byt’ vykladané
restriktivne.'

Aj napriek takto stanovenym kritériam, stretivame sa v kontinentalnom
priestore s existenciou takych pravanych predpisov, ktoré tymto krité-
riam nevyhovuju. Co je viak este alarmujicejsie je najma fakt, e niektoré
z takychto predpisov sa nachadzaju aj v trestnych koédexoch niektorych
krajin.

Typickym prikladom situdcie, ktorou zakonodarca flagrantne ignoroval
dolezitost’ slobody prejavu a kde sa pomerne laxne vysporiadal s kritériami
obmedzenia slobody prejavu v zmysle vyssie uvedeného, je situacia sloven-
skej protiextrémistickej novely. Tato novela, znima aj pod ¢. 316/2016 Z.z.
o vykonani majetkovych rozhodnuti v trestnom konani, podstatnym sposo-
bom rozsirila skutkové podstaty trestnych ¢inov extrémizmu, ¢im pomerne
zavazne ovplyvnila stav slobody prejavu v Slovenskej republike.

Pomerne zavaznymi cast’ami tejto novely su najmi slova ,,ina skupina®
a ,,politické presvedcenie”. Prave tieto slova maju prejavovat’ neurcitost’

8 Rozhodnutie ESLP vo veci Blake 1. Spojené kralovstvo, 25. 10. 2005, staznost’ €. 68890/01,
bod 138. In BISTAK, R. Trestné éiny extrémizmn: limity a sibehy. Magisterska praca.
Bratislava: Univerzita Komenského v Bratislave, Pravnicka fakulta, 2018, s. 43.

9 Ibid.

10 Rozsudok ESIP vo veci Observer a Guardian v. Spojené kralovstvo, 26. 11. 1991, st’aznost’
¢.”13585/88, bod 59. In Ibid.
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jednotlivych noriem danej novely, kde sa tieto slova nachadzaju. Reakciou
na tdto novelu bolo podanie skupiny 30 poslancov na Ustavny sid SR, ktory
po necelych dvoch rokoch rozhodol o nestilade s Ustavou SR tych ¢asti usta-
noveni Trestného zakona, kde sa tieto formulacie vyskytuju. KedZe o danej
veci bolo rozhodnuté len prednedavnom, nie je este dostupné pisomné
vyhotovenie predmetného rozhodnutia, avsak v danom kontexte, pri vyhla-
seni stru¢ného odévodnenia, predsednicka Ustavného sudu SR uviedla,
ze: ,,napadnutd last’ ustanovent je nesiladna pre svoju otvorenost’ s principom legality,
pretoge sloboda prejavn nemige byt obmedzend tak nenriito a trestny din nemige byt
Jformulovany tak vagne.“'' V ptipade pojmu politické presvedcenie d’alej vyslo-
vuje, ze: ,,Kombindcia charaktern kritéria politického presvedienia s otdzfani koncep-

cie skutkove] podstaty spdsobuje distavnii nesiiladnost’ napadnutého ustanovenia. >

Je teda evidentné, ze v Burépe sa nachadzaju aj legislativne prudy, ktoré
istym sposobom pouzivaji svoju zakonodarni moc na politicky boj voci
svojim politickym oponentom. A prave vyssie spomenuta novela, v kontexte
toho, kedy sa pristupilo k jej prijatiu, vykazuje urcité znaky, ktoré toto tvr-
denie dokazuju. O jej potrebe sa totiz zacalo diskutovat’ po volbach v roku
2016, kedy sa do parlamentu dostal, s pomerne prekvapujicim poctom hla-
sov, politicky subjekt Kotleba- Pudova strana Nase Slovensko. Prave uspech
tohto subjektu, ktory sa ¢asto stavia do pozicie urcitej protisystémovej sily,
vyvolal pomerne zivelnu legislativnu ¢innost’ v tejto oblasti, pricom koalicnf,
aj niektori opozicni predstavitelia povazuji tento politicky subjekt za extré-
misticky, ktory nezaslazi si miesto v spolocenskej diskusii."

3  PREJAVY POLITICKEJ KOREKTNOSTI
V LEGISLATIVE

K otazke slobody prejavu dnes, viac ako kedykol'vek v minulosti, pristupuje
aj problematika politickej korektnosti. Politicka korektnost’ je dnes pomerne
rozsirenym fenoménom a na strankach odbornej literatdry, ale aj magazi-
nov urcenych $irSej verejnosti sa, najmi v Spojenych statoch americkych,

11 Https://www.aktuality.sk/clanok/655401/ casti-trestneho-zakona-su-podla-ustavneho
-sudu-v-rozpote-s-ustavou/

12 Tbid.

13 Https://dennikn.sk/779199/extremisti-sa-chcu-zaradit-do-opozicneho-mainstreamu-
-treba-im-ukazat-hranice/
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zvadza pomerne ziva diskusia o politickej korektnosti, o jej definicii a o tom,
¢ije sposobom realizacie slobody prejavu, alebo je voci nej v kontradikeii.

Legalnu definiciu slobody prejavu by sme, samozrejme, hladali vagne.
Napomocnymi pri jej charakterizovani si nam najma slovniky. Podl'a Oxford
Dictionary je politickd korektnost’ ,,vyhybanie sa formdm prejavov a konant, ktoré
smerujii k. vylucovanin, marginalizdcii alebo nrdganin skupin Iudi, ktoré si socidlne
znevyhodnené alebo diskriminované. “'* Inak sa k tejto definicif stavia Cambridge
Dictionary, ktory tento pojem definuje ako ,,konanie, ktorym sa osoba vyhyba
konanin alebo pouzitin jagyka, ktory by mobol byt uraglivy, a to najmd vo vtabn

k poblavin a rase. "

Na zaklade takychto rozdielnych definicii tychto uznavanych slovnikov
mame za to, ze aj ked’ sa uplne nezhoduju, v oboch pripadoch ide o vyhyba-
nie sa pouzitia urcitého jazyka, ¢o sa javi byt’ mierne problematické.

V zmysle vys$sie uvedeného mozno mat’ pocit, ze v pripade politickej korekt-
nosti ide iba situdciu, kedy ¢lovek sam reguluje svoje spravanie a svoje pre-
javy takym sposobom, aby iného neurazil, resp. sa aspofl snazi eliminovat’
takéto riziko. Problém nastava vtedy, ak sa takyto prejav zacne od subjektov
prava vynucovat’ a osoby, najmi tie, ktoré sa svojimi prejavmi stavaji proti
danej koncepcii, st ¢asto vystavené medialnemu lyncu, ale v niektorych pri-
padoch méze dojst’ aj k pravnym konzekvenciam.

Politicka korektnost’ ako taka vsak nie je pravnou kategériou, avsak v nie-
ktorych zapadnych s$tatoch, najmd v Kanade a USA, vyraznym sposobom
zasahuje aj do legislativy, co mnohi ¢asto interpretuji ako vynucovanie poli-
tickej korektnosti zakonom. Azda najvypuklejsou situaciou v tomto kontexte
je existencia kanadského predpisu Bill C-16, ktory menf a dopliia kanadsky
zakon o T'udskych pravach, ako aj tamojsi trestny zakon. Do predmetnych

“6 ako

pravnych predpisov doplia pojmy ,gender identity a ,,gender expression
nové dévody diskriminacie."”

Konkrétnym problémom je najmi stanovisko Ontario Human Rights
Commision, ktoré hovori: ,,Odmictnutie oslovenia osoby rion identifikovanym

14 Https://en.oxforddictionaries.com/definition/political_correctness

15 Https://dictionary.cambridge.org/dictionary/english/political-correctness

16 Tieto pojmy definuje vo svojich dokumentoch Ontario Human Rights Commision.
17 Https:/ /www.patl.ca/DocumentViewer/en/42-1/bill/ C-16/royal-assent
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menom a preferovanym damenom akladd gender based harrasment. “ Prave tato stat’
je zavaznym argumentom na zaklade ktorej mnohi kritici hovoria v tomto
pripade o vynucovani politickej korektnosti zakonom. Celny kritik tejto legis-
lativy Jordan B. Peterson na zaklade existencie tohto predpisu tvrdi, ze ,,poli-
tickd Rorekinost’ je vyvySovanie mordlneho pozerstva nad pravdn. “ Treba podotknut’,
ze Peterson v boji voci tejto legislative v niektorych momentoch zachadza
pridaleko a istym spésobom nafukuje to, co moze byt nasledkom poru-
senia takéhoto predpisu, pricom hovor{ takmer vzdy o tom, ze ultimatnou
konzekvenciou moze byt aj vizenie, ¢o jeho odporcovia odmietajd s tym,
ze ,dany predpis ma zabezpeit’ ochranu dotknutych skupin a osoby, ktoré nebudsi
komunikovat’ s tymito skupinami predpisanym sposobom, budi postibnuti mierne, 1.,
napriklad pokuton alebo povinnostou absolvovat’ socidlny tréning.“ V tomto bode
sa Peterson v8ak pyta: A ¢o ak sa tomu odmietnem podrobit™

Dalsim pripadom politickej korektnosti, ktory je nam geograficky ovela
blizsi, je pripad nemeckého zakona NetzDG'®, t.j. zakona o vynucovani prava
na internete. V pripade tejto legislativy ide o pravny predpis, ktory uklada
prevadzkovatelom socialnych sieti povinnost’ mazat’ potencilne nelegalny
obsah a to 24 hodin od notifikicie uzivatel'mi. V pripade, ze sa tak nestane,
hrozia prevadzkovatelom tychto sietf astronomické pokuty. Jeho problémom,
najmi z hladiska politickej korektnosti je podla diskutujucich nadmerné
mazanie prispevkov;, ktoré su konzervativneho charakteru. Ide o prispevky

|¢¢

ako st napr. ,, There are only two genders!* a podobne. Aj toto nam v istom
zmysle zavana akousi prehnanou politickou korektnost’ou na socialnych sie-
tach. Okrem iného je v tomto smere vaznym problémom aj skutocnost’,
ze o tom, aky obsah bude vymazany, rozhoduji socidlne siete ako sukromno-
pravne subjekty. Schirmbacher piSe, ze ,,... previdzkovatelia socidlnych sieti a ich
gamestnanci Casto nie si v danej veci takymi expertmi ako si pravnici. Nie sit teda schopni
urobit’ také rozhodnutia v smere, akym to zamysla legislativa NetzDG. Socidlne siete toti
reprezentujil svoje viastné ekonomické aujmy a nie hodnoty, ktoré by mali byt chranené
zakonom. “" Okrem toho d’alej nadvizuje, ze v pripade pokit a ekonomickych
zaujmov prevadzkovatelov socialnych sietf sa otvara pomerne vel'ky priestor
na over-blocking diskusif, hraniciaci az s cenzurou.

18 Https://www.dw.com/en/germany-implements-new-internet-hate-speech-crac-

kdown/a-41991590
19 Https://wwwhaerting.de/neuigkeit/ netzdg-source-censorship-summary-recent-effects
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Predmetnu legislativu kritizuje na svojich strankach aj Human Rights Watch,
kde zdoéraznuje to, ze NetzDG je inspirdciou aj pre iné vlady a je tak este
vicsim ohrozenim slobody prejavu.” O tom, ze NetzDG je inspiriciou
aj na tzemi strednej Eurdpy sveddi aj rétorika najvyssich ustavnych cinitelov
Slovenskej republiky, ktotf sa v tejto otazke vynimoc¢ne zhoduju a nechali
sa pocut’, ze obdobna legislativa by mala byt’ zavedena aj u nas. Za vsetko
svedci najmd vyrok premiéra Pellegriniho, ktory uviedol, ze: ,,My sme si nejako
VIRl e mdme dva svety. Jeden ten fyzicky, kde sa vidine, pozndme svoje mend, sprd-
vame sa podla dkona a pravidiel siusného spravania. A potom je ten digitilny, kde
neviem, na iklade cobo sme si pomysleli, Ze tam platia iné pravidia...“* A dalej
dodava, ze ,,...na internete treba urobit’ poriadok. “*

Aj na zaklade takejto rétoriky politickych $piciek v nasom priestore mézeme
mat’ celkom legitimnu obavu o smerovanie ochrany slobody prejavu, najmi
preto, ze tieto tendencie nie st ojedinelé.

4  PREJAVY POLITICKEJ KOREKTNOSTI
VO VEREJNEJ DISKUSII

Okrem vyssie uvedenych legislativ a krokov, ktoré v istom zmysle nesporne
podporuju politicki korektnost’ vo verejnom priestore, existuji na tzemi
CR a SR iniciativy, ktoré ju chtiac, ¢i nechtiac propaguji a napomahaju jej
etablovaniu.

Pomerne Sokujicim pripadom je vyrok, dnes uz byvalého pracovnika minis-
terstva spravodlivosti, Daniela Solarika, ktory uviedol v komentari na soci-
alnej sieti komentar pod ¢lankom tykajicom sa problematiky LGBTI nasle-
dujace: ,,LGBTI trpia fyzickon (hormondlnon) a(lebo) psychickon chorobon. Bud’
sa s tymto defektom narodili, alebo sa u nich vyskytol pocas Zivota. Choroby si fovek
nevyberd, preto nemoino takychto Indi odsudzovat’ a pobidat’ nimi. Co je viak odsii-
deniabodné, vrdtené a choré je to, %e India s takouto chorobon sa ddvajii do popre-
dia a svoju chorobu propagujii ako nieco normdlne a chei si prisvojovat’ prava, ktoré
im od prirody neprishichaji, pretoge sii v rozpore s prirodon. A psychicky sii naruseni

20 Https://www.hrw.org/news/2018/02/14/germany-flawed-social-media-law

21 Https://domov.sme.sk/c/20902593/politicke-spicky-sa-zhodli-ze-extremizmus-na-
-internete-nesmie-byt-beztrestny.html

22 Tamze.
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.

aj ti, ktori ich v tom podpormji.“> Aj ked’ mozno povedat, ze (podla istych
standardov) predmetny ndzor nemd ziadny nenavistny podtén, prizna-
vam, ze moze byt’ pre urcité skupiny osob urazlivy. Aj napriek tomu, alebo
mozno prave preto, sa voc¢i Andrejovi Solarikovi rozputal pomerne silny
medialny odpor, pricom titulky najc¢itanejsich internetovych portalov pisali
o tom, ako si zamestnanec ministerstva spravodlivosti kopol do homosexu-
dlov.** V tychto ¢lankoch mozno dohl'adat’ aj citované vyjadrenie hovorkyne
ministerstva spravodlivosti, ktord na margo sporného komentara uviedla:
WMinisterstvo spravodlivosti sa dorazne distancuje od akychkolvek homofobnych vyjad-
reni zamestnacor.“Dalej taktiez uvadza, e s predmetnym zamestnancom bude
vykonany osobny pohovot.”® Dnes je uz znime, ze dotknuty zamestnanec
ukoncil pracovny pomer dohodou. Je pomerne alarmujice, Zze nazor, ktory
neobsahuje identifikovatel'ny prvok nenavisti, za ktory by mohol byt’ trestne
stthany, a ktory zjavne odzrkadl'uje konzervativne nazeranie na svet komen-
tujuceho, je dovodom ukoncenia jeho pracovného pomeru. Samozrejme,
jeho prit'azujucou okolnost’'ou je najmi to, ze islo o zamestnanca minister-
stva spravodlivosti, av§ak zastavam si nazor, ze ani nieco také ako je zamest-
nanecky pomer by nemalo branit’ ¢loveku vo vol'nom c¢ase vyjadrovat’ svoje
nazory a to bez ohl'adu na ich hlupost’ alebo nevhodnost’. Do protikladu
k vjrokom Daniela Solarika mozno postavit’ uz dlhoroc¢nu rétoriku Olgy
Pietruchovej, riaditel’ku odboru pre rodovi rovnost’ a rovnost’ prilezitosti,
ktora sa opakovane a vel'mi ostro vyjadruje proti Katolickej cirkvi a vo vse-
obecnosti voci akémukol'vek konzervativnemu zmysFaniu. Dokladuji to nie-
len niektoré state jej prispevkov na blogoch, kde ¢asto hovorf o Katolickej
cirkvi ako o myslienkovom prude, ktory diskriminuje Zeny, tak ako Ziadna
ina ideolégia a mnohé d'alsie. Tu sa natiska otazka, aky je teda rozdiel medzi
vyrokom radového zamestnanca, ktory kritizuje homosexualitu a homose-
xualny zivotny styl a vyrokom poprednej uradnicky, ktora pravidelne vykres-
T'uje Katolicku cirkev ako organizaciu, ktora ma diskriminiciu v svojom
genetickom koéde? Priznavam, ze tieto vyroky nemozno z obsahového hla-
diska porovnavat’, kedze ide o vyroky vychadzajice z diametralne iného

23 Https://www.aktuality.sk/clanok/607103/statny-radca-o-lgbt-su-to-chori-ludia/
24 Https://wwwl.pluska.sk/spravy/z-domova/vysokopostaveny-uradnik-kopol
-homosexualov-takto-ho-potrestalo-ministerstvo

25 Ibid.
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myslienkového spektra, ale aj naprick tomu maji oba spolo¢ného menova-
tela, ktorym je sposobilost’ urazit’ iného.

Prave tito vlastnost’ vyrokov, tj. ze su sposobilé urazit’ je jednoznac-
nym pojmovym znakom pokial chceme hovorit’ o politickej korektnosti.
A aj napriek tomu, Ze ide o vyroky, ktoré su z pohladu trestného prava
,,Clsté® stava sa, ze voci ich autorom si coraz Castejsie pokusy o vyvodenie
trestnopravnych doésledkov. Prave hrozba trestného stihania je totiz ¢asto
jednym zo podprahovych prostriedkov, ktoré osoby odradzaju zverejnovat’
svoje nazory a postoje na verejnych férach, ¢o raz moze vyustit’ do stavu,
kedy jediné nazory, ktoré najdeme na diskusnych férach budd iba tie, ktoré
st ,,spolocensky konformné*.

Dékazom takychto tendencif je aj nova taktika ¢eského syndikatu novina-
rov, ktory sa snazi bojovat’ proti urazlivym prispevkom voci novinarom.
Prostrednictvom aplikacie Social Watch, maji v umysle sledovat’ diskusie
pod ¢lankami a nasledne, po ich posudeni pravnikmi chct predlozit” dané
viroky organom ¢innym v trestnom konani. Ako uviedol na kameru CT24
jeden z predstavitelov syndikatu, za prispevky, ktoré boli urazlivé a prekra-
covali hranice znesitel'nej kritiky boli posudené komentare, ktoré obsahovali
slovné spojenia ako napr. ,,presstituti” alebo ,,medialna Zumpa®.

Vo svetle tychto argumentov, nemozno nespochybnit’ skodlivost’ takéhoto
konania sukromnych iniciativ vo vzt’ahu k slobode prejavu ako k najdolezi-
tejsej demokratickej slobode. Aj napriek tomu, ze imysel ako taky méze byt’
v zasade dobry, avsak jeho realizacia smeruje k zjavnému obmedzeniu slo-
body prejavu v internetovom priestore. Nad takymito iniciativami a rizikami
ich krokov uvazuje aj Rozehnal, ktory v tomto kontexte uvadza: ,,Nabiz/
se tedy otdzka, da by boj proti nendvistnym projeviim na internetu nemél probihat
na_jiné neg pravni sirovni, a to ejména rirovni edukacni. Je totig mogne, e krimina-
lizace néjakého projevu pouze akryvi pravon podstatu problémmn, na ktery spoleinost
neumi reagovat. Zaroverl miige takova restrifce piivodeil nendvistnych projevii 2vysit jejich
radikalizaci a zahnat je do ghetta, cog miige vyiistit v socidlni disturbanci. Restrikce svo-
body slova navic vedon k pokiiveni demokracie, kterd by neméla konflikty fesit ndsilné,

ale debaton a presvédovanim. “*

26 ROZEHNAL, A. Elektornicka  média.  Prawni  prostor  [online].  2016.
[cit.15. 1. 2018]. https:/ /www.pravniprostor.cz/ clanky/ ostatni-pravo/ elektronicka-media
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S tymto Rozehnalovym nazorom sa plne stotozfiujeme a verime, Ze takéto
restrikcie slobody prejavu, ¢asto motivované aj politickou korektnost’ou nie
st v stlade s demokratickymi principmi.

5 ZAVER

Sloboda prejavu ma svoju obrovskd hodnotu. Umoznuje nam participovat’
na spolocenskom diskurze, presviedéat’ ostatnych, ale umoznuje aj ostat-
nym, aby presviedcali nas. Sloboda prejavu vsak neznamena, ze v spolocen-
skej diskusii je pritomny iba dobry, nezavadny a zmierlivy prejav. Prave nao-
pak. Diskusie st ¢asto plné zIého a balastného prejavu, avsak aj to je jedna
z demokratickych vysad. Sankcia za takéto prejavy by mala byt” primarne
socialneho charakteru, avsak pri komplexnom pohl'ade na kroky zakonodar-
cov a jednotlivich sukromnych subjektov, ktoré prevadzkuji diskusné féra
a socidlne siete, si nemézeme nevsimnuit’, ze sa v danej oblasti robf aj obrov-
ski nadpraca. Casto je podla autorov tohto prispevku motivovana poli-
tickou korektnost'ou, ktora by sme po zhrnuti vsetkych poznatkov mohli
definovat’ ako taky vyber jazyka a jazykovych prostriedkov, ktorého cielom
je vyhnut’ sa urazke ostatnych. Na zaklade takejto definicie sa nam ukazuje,
Ze je pomerne obtiazne vytvorit’ ¢isty, nezavadny prejav. Spolocenska disku-
sia je a ma byt’ najma o vymene nazorov, avsak prejavenie niektorych nazorov,
ako napriklad ,,Existuji iba dve pohlavia® sa v nej ¢asto stretavaji s negativ-
nymi hodnotovymi sudmi a ich autori su ¢asto oznacovany za extrémistov,
homofébov, ¢o diskusiu v podstatnej miere st’azuje, ba nickedy dokonca
ukoncuje. Takdto ingerencia politickej korektnosti je teda zjavnou brzdou
spolocenskej diskusie, u autorov prejavov, ktoré nie su v stlade s medialnym
narativom mo6zu mat’ strach z opovrhnutia spolocnosti, ale aj mozného pra-
covnopravneho alebo trestnopravneho postihu. Takymto sposobom sa teda
straca, akasi spolocenskd opozicia v kontroverznych témach. Mame zato,
ze takyto pristup k slobode prejavu a jej korekcia prostrednictvom politic-
kej korektnosti napomaha vytvaraniu iste formy ,,socialnej katastrofy*, kedy
Pudia stratia schopnost’ racionalne reagovat’ na sice tvrdd, ale opravnenu
kritiku.
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Abstract in original language

V prispevku argumentujem proti Ivanovi Miklosovi, ktory v slovenskej
debate dlhodobo obhajuje nazor, ze politicka korektnost’ prispieva k radika-
lizacii verejnej mienky. Vychadzam z predpokladu, Ze pre pozitivne vaimanie
demokracie a pravneho statu je dolezity nielen sposob, akym organy verej-
nej moci vykonavaju svoje pravomoci, ale aj sposob, akym rozpravaji Fudia
konajuci v ich mene. Ak je politicky nekorektny prejav zaloZzeny na neféro-
vych generalizaciach a zbytocne necitlivich pomenovaniach, potom je roz-
pravanie politicky korektnym jazykom moralnou povinnost'ou kazdého, kto
vykonava moc demokratického a pravneho $tatu alebo kto sa snazi svojim
prejavom tito moc dosiahnut’.

Keywords in original language

Politickd korektnost’; neférové generalizacie; zbytoc¢ne necitlivé prejavy;
radikalizacia.

Abstract

In this contribution I am arguing against Ivan Miklo$ who has long advocated
the view that political correctness contributes to the radicalization of public
opinion. I start with an assumption that the positive perception of democ-
racy and rule of law is dependent not only on the way in which public
authorities exercise their powers but also on the way in which people acting
on their behalf speak. If politically incorrect speech is based on unfair gen-
eralizations or unnecessarily insensitive expressions then speaking in politi-
cally correct language is the moral duty of everyone who exercises the power

I Tento prispevok bol vypracovany v ramci projektu APVV-17-0056 s ndzvom Ustava
liberalno-demokratického Statu a radikalizacia politickej kultury.
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of a democratic and rule-governed state or who tries by his or her speech
to acquire such a power.

Keywords

Political Correctness; Unfair Generalizations; Unnecessarily Insensitive
Expressions; Radicalization.

1 UVOD: SLOVENSKA DEBATA
O POLITICKEJ KOREKTNOSTI

Koncom roka 2016 vtedajsi predseda vlady Robert Fico na pracov-
nom sneme svojej strany prehldasil, ze ,politicka korektnost’ nds zabija”, pre-
toze tym ohladuplnejsim zapchava usta, zatial ¢o tym ostatnym ponuka
priestor hovorit’ hlasnejsie. Pre Fica to bol pragmaticko-mocensky prob-
lém: ak vysledky volieb indikuju, Ze politickd nekorektnost’ si volici cenia
viac ako politickd korektnost’, potom sa treba zbavit’ skrupul’ a treba zacat’
rozpravat’ ,,spravnymi a grozumitelnymi slovami*, treba hovorit’ ,,otvorenon a prav-
divon recor’*. Ak sa (Standardna) strana zriekne tohto spésobu hovorenia,
umozni tak extrémistom a radikdlom ziskat’ ,,0brovskisi prevabu’. Mentor Fico
neskor snemu ukdzal, ako to myslel: najskor sa rozhovoril o ,,l'udoch, ktorf
sposobom svojho Zivota zneuzivaji socialny systém®, aby rychlo skoncil pri
raznom zvolani: ,,Musime gacat’ robit’ v rimskych osaddach poriadky!< Publikum
ho poctilo spontinnym potleskom.?

Ficove vystipenie zaujalo aj Ivana Miklosa, jednu z kI'i¢ovych figar refor-
mnych vlad Mikulasa Dzurindu. Byvali politicki rivali sa v otazke politic-
kej korektnosti vzacne zhodli: Miklo§ totiz povazuje politickd korekt-
nost’ za hrozbu pre liberdlnu demokraciu, pretoze podla jeho niazoru ide
O, neschopnost, strach, ba ag nemognost’ otvorene a kriticky pomenovat’ spolocenské
problémy a ich pritiny, ak by to moblo byt citlivé pre rogne skupiny obyvatelstva, najmdi
g bladiska ich viery, rasy, poblavia, sexudlnej orientdcie (i politickych nazgorov. Podla
Miklosa totiz plati, ze ak nemdzeme o problémoch slobodne diskutovat’,
Wpotom neexistuje ani teoretickd Sanca na to, aby sa dali hladat’ optimdlne riesenia™,
¢oho dosledkom je, Ze sa obcania odklanaju od politického mainstreamu

2 Pouzri blizsie youtube video s ndzvom Robert Fico — Politickd korekinost’ zabija! — Segregdtor
mensin. Dostupné z: https://www.youtube.com/watch?v=90CWUWQVwAw/ [cit.
31.10.2018].
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k politickému extrému. Byvaly minister financii tito tézu podopiera prikla-
dom brexitu a volbou Donalda Trumpa za prezidenta USA.?

Fico a Miklo$ sa teda zhoduju v nazore, ze politickd korektnost’ je skodliva
z dovodu, ze brani slobodnej diskusii o vaznych politickych problémoch.
Fico politickd korektnost’ viima v prvom rade ako ohrozenie vlastnej strany,
pretoze takyto $tyl rozpravania spdsobuje odliv jej volicov k extrémistom.
Miklo$ ide d’alej, ked’ tvrdi, Ze odliv volicov k extrémistickym stranim nie
je skodlivy kvoli tomu, ze nejaka (Standardna) strana tychto volicov strati,
ale kvoli tomu, Ze to ohrozuje samotnd podstatu liberalnej demokracie: poli-
ticka korektnost” nepripustne obmedzuje slobodnu diskusiu, a teda aj nasu
schopnost’ hl'adat’ optimalne riesenia.

Miklo$ova uvaha mala v slovenskych liberalnych médiach azda vicsiu odo-
zvu ako pévodné Ficove vystipenie. Komentator Peter Schutz si mysli,
ze Miklo$ to so svojim hodnotenim prehnal. Hocl ,,v0 svgjey durenej forme
je politicka korektnost’ ,,horsia ako nerest*, stale je vel'mi daleko od toho, aby
bola jednou z hlavnych pricin radikalizacie verejnej mienky. Aj ked’ sa byvaly
americky prezident Obama zdrahal hovorit’ o ,zslamskom terorizme, nijako
nezabranil ani zvysku Ameriky o tejto hrozbe slobodne diskutovat’, ani pris-
lusnym bezpe¢nostnym organom proti nej kedykol'vek razantne zasiahnut’.*
Nesedia ani Miklosom vyratané priklady: v kampani k brexitu ,,0be strany kla-
mali, strasili, & predfladali skvelé argumenty a analyzy najslobodnejsie, ako sa len dalo®
a rovnaka bola aj kampan pred americkymi prezidentskymi vol'bami, v kto-
rej sa slobodne diskutovalo napr. o takych kontroverznych otazkach, akou
bol mur proti Mexi¢anom. Priciny priklonu k extrémizmu si podl'a Schutza
ovela pestrejsie a ak sa medzi nimi politicka korektnost’ vobec nachadza, tak

urcite nie na poprednych miestach.

3 MIKLOS, I. Bojovnik Fico. HNoxine [online]. 12. 12. 2016. Dostupné z https://
komentare.hnonline.sk/dnes-pise/875091-bojovnik-fico [cit. 31. 10. 2018].

4 SCHUTZ, P. Ivan, nebldzni. SME [online]. 19. 12. 2016. Dostupné z: https://komen-
tare.sme.sk/c/20413775/ivan-neblazni.html [cit. 31. 10. 2018].

5 Ako jednu z hlavnych pricin radikalizdcie Schutz identifikoval vSeobecne zdiel'any poli-
ticky narativ, podla ktorého ,,sme vetci chudobni* a stat sa o nas postara ,,od pdrodného
az po pobrebné. Takato sugescia totiz prirodzene zvic¢suje ocakavania ob¢anov az do takej
miery, v ktorej uz nie su redlne splnitel'né, z ¢oho plynie ich strata dévery v mainstrea-
mové politické elity. Pozri blizsie: Ibid.
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O necelé dva roky neskor sa v zapadnych médiach a na socidlnych siet’ach
zdvihla vlna poburenia voci Markovi Knightovi, ktotry svojou kresbou kari-
kujicou nesportové spravanie tenistky Sereny Williamsovej udajne prejavil
sexizmus a rasizmus. Tuto udalost’ videl Miklo$ ako vhodna prilezitost’ pre
zopakovanie svojho pévodného stanoviska, ¢im posunul slovenski debatu
o politickej korektnosti do druhého kola. Miklo$ si v§imol, ze predmetnu
karikatdru vnimaju ako prejav sexizmu a rasizmu iba ,,zapadné liberdlne elity”,
na rozdiel od nasich ,,begnych /ndi*, ktori na ceskych a slovenskych webo-
vych portiloch vyjadrili opac¢ny nazor. Sloboda a demokracia tak nakoniec
nemusia byt ohrozované iba politickfm extrémom, ¢i uz su to islamisti,
nacisti alebo komunisti, pre slobodu a demokraciu je hrozbou aj ,,takzvand
progresivna, liberdlna lavica presadzujiica politickii korektnost’ a multiknlturaliznns .
Takéto skodlivé protipély Miklos vidi aj pri otazke migracie, kde na jednej
strane odsudzuje xenofébnu politiku Viktora Orbana, no na strane druhej
vystriha pred slnieckarskou politikou, ktord rizika migracie podcenuje
¢i zamerne prehliada.® Na namietku, ze svojim prirovnanim liberalnej Pavice
k politickému extrému stratil cit pre mieru,” Miklo§ reaguje, ze obor jeho
uvahy sa neviaze na slovenské redlie, ale na zapadny svet reprezentovany
mainstreamovymi médiami a americkymi univerzitami. Ak sa karikaturis-
tovi na socialnych siet’ach vyhrazaji smrt’ou, ak na univerzitich nedovol'uju
vystupovat’ hostom s konzervatfvnymi nazormi, potom sa naozaj niekde
stala chyba, ktora sa svojou skodlivost’ou v dlhodobom horizonte vyrovna
aj skodlivosti politického extrému.®

Napokon komentatorka Kepplova MikloSovi navrhla, aby sme sa vratili
na zaciatok debaty, teda na pracovny snem, kde Fico vyzval svojich kole-
gOV, ,aby odteraz hovorili, ako im huba nardstla, pretoge to politicky vyndsa“. Podl'a
Kepplovej sa politickd korektnost’ na Slovensku prili§ nenosi a ak si ju vobec

6 MIKLOS, 1. Nepoburila vas Serenina karikatira? Asi ste normélni. SME [online].
24. 9. 2018. Dostupné z: https://komentare.sme.sk/c/20921069/o-setene-slobode-a-
-politickej-korektnosti.html [cit. 31. 10. 2018].

7 RITOMSKY, M. Ked Ivan Miklo$ strica cit pre mieru. SME [online]. 25. 9. 2018.
Dostupné z:  https://komentare.sme.sk/c/20921879/ked-ivan-miklos-straca-cit-pre-
-mieru.html [cit. 31. 10. 2018].

8 MIKLOS, I. Ked to pride k niam, budem kri¢at’ ako prvy. SME [online]. 26. 9. 2018.
Dostupné z: https://komentare.sme.sk/c/20923103/ked-to-pride-k-nam-budem-kri-
cat-ako-prvy.html [cit. 31. 10. 2018].
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niekto pyta, tak skor ti mocnejsi ako slabsi, napriklad cirkev, ktora Ziada
o ohladuplnost’ pri prepierani pedofilnych skandalov jej predstavitelov,
alebo narodniari, ktor{ ziadaji o ohladuplnost’ pri hodnoteni zahranic-
nej a bezpecnostnej politiky Ruska. Tak teda ak bolo pointou Miklosovho
zamyslenia varovanie pred ,,akousi upiaton precitlivenoston na mensiny, ktora
sa k nam pomalicky plizi zo Zapadu, potom je jeho diskusny prispevok rov-
nako zmysluplny ako ,,oplakdvanie nestastia, ktoré sa stane tak o dve generdce,

ak vibec<.

V ¢om je pre nas slovenskd diskusia o politickej korektnosti poucnar
V prvom rade sa nim ukazuje, Ze aj hodnotovo podobne orientovani Pudia
sa mozu v zasadnej kultirnopolitickej otazke rozchadzat’. Je vsak takyto
rozkol nevyhnutny? Naozaj plati, ze schvalovanie slobody a demokra-
cie a zaroven odmietanie populizmu a extrémizmu nevytvara dostatocny
hodnotovy zaklad pre zhodu v otazke, ¢i je politicka korektnost” vhodnym
prostriedkom korekcie jazykového prejavu? S tym bezprostredne suvisi
aj druhy moment debaty: Totiz ak sa I'udia rozpravaji o jednej a tej istej veci
v roznych kontextoch bez toho, aby si to v§imli, mézu prepadnut’ omylu,
ze sa medzi sebou nezhoduju na veciach, na ktorych sa v skutoc¢nosti zho-
duji. Argument proti politickej korektnosti, ktory plati pri ochrane akade-
mickej slobody na univerzitach alebo pri ochrane slobody umeleckej tvorby
v médiach, nemusi platit’ pri tvorbe politickej stratégie na pracovaych sne-
moch politickych stran. Ak sa ucastnici diskusie vnimaji ako partneri, nie
ako superi, a ak im ide o vzajomné porozumenie, nie o vyhru v rec¢nickom
spore, malo by im zalezat’ na tom, aby takéto pseudonezhody identifikovali
a prekonali. V nadviznosti na to sa v nasledujicom texte pokusim ukdzat™

1. ze politicka korektnost’ je moralne opodstatnena ako princip regulugsici
verejny prejay, a to prinajmensom tjch o0sob, ktoré konajii v mene verejnej moci
alebo ktoré sa svojim prejavom snagia tito moc iskat,

2. ze oprdavnend kritika politicke] korekinosti nesmernje proti opodstatnenin daného
principu, ale len proti spdsobu jeho uplatiiovania, proti snahe presadzo-
vat’ korektnost” v miestach a kontextoch, kde to nie je nevyhnutné,
vhodné alebo spravne.

9 KEPPLOVA, Z. Fico a Miklo$ koneéne nasli spoloénd tému. SME [online]. 26. 9. 2018.

Dostupné z: https://komentare.sme.sk/c/20923541 /na-barikadach-s-ficom-aj-miklo-
som.html [cit. 31. 10. 2018].
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2 MORALNE OPODSTATNENIE
POLITICKEJ KOREKTNOSTI

2.1 Cim viac dovery, tym viac zodpovednosti

Aj napriek tomu, ze sa Coraz Castejsie hovori o krize dovery v stat,'" domnie-
vam sa, ze ziskanim $tatnej funkcie clovek svoju doveryhodnost’ skor zvysi
ako zniZi. V rovine teérie sa to da vysvetlit’ myslienkou reprezentacie: clovek
hovoriaci v mene $tatnej moci, nehovorf sam za seba, ale za vsetkych. Preto
naptiklad slovd jedného mozu vyvolat’ vojnu medzi miliénmi.' V praktic-
kej rovine ide predovsetkym o medialny priestor: ¢im vyssiu funkciu clo-
vek ziska, tym vic¢siu medidlnu pozornost’ na seba pritiahne, pricom medi-
alna pozornost’ vedie k publicite a ta je zas podmienkou (nevyhnutnou, nie
dostato¢nou) dobrého umiestnenia v rebricku déveryhodnosti.

Slovenské prieskumy verejnej mienky potvrdzuji suvislost” medzi drzanim
uradu a déveryhodnost’'ou len nepriamo. Jednou z takychto indicii je aj pokles
doveryhodnosti Roberta Fica a narast doveryhodnosti Petra Pellegtiniho
po tom, ¢o si vymenili stolicku predsedu vlady koncom marca 2018. Podl'a
agentary Focus Ficovi pred touto rosadou (januar 2018) déverovalo 30 % I'udj,
zatial’ ¢o po nej (april 2018) to bolo len 23 % Tudi. Pellegrinimu zacala agen-
tura pravidelne merat’ doveryhodnost’ az po ziskani danej funkcie, no uz hned’
na zac¢iatku mu namerala 35 %." S podobnymi vysledkami prisla aj agentira
AKO, ktora Ficovi od novembra 2017 do aprila 2018 pripisala stratu 10 %,
pricom Pellegrinimu kratko po prevzati funkcie namerala naskok pred Ficom
az vo vyske 17 %." Samozrejme, takyto markantny posun v ¢islach nemozno

10 URBAN, M. aJ. KYSELA. Stit a spole¢nost—spojené nadoby. In: KYSELA, ], . ONDREJEK
a kol. Kolos na hlinényoh nobou? K proméndnm stitu a jeho roli. Praha: Leges, 2016, s. 230-243.

11 Carl Schmitt povazoval reprezenticiu za znak, pomocou ktorého mozno odlisit’” $tat
od bandy piratov: ,,To, $e moc ustanoveného spolocenstva je nieco iné ako moc pirdta, sa nedd
pochopit’ cez. perspektiv spravodlivosts, ani cez. spolocenskii prospesnost’ G cez iné normativne per-
spektivy, ked%e tieto vsetky mozno rovnako aplikovat’ aj na lodejor. Hladany rozdiel spociva v tom,
Fe kazdy skutocny Stat reprezentuje politickii jednotu ludn, a nie Indi v ich prirodzenej existencii*
SCHMITT, C. Constitutional Theory. Durtham — London: Duke University Press, 2008,
s. 245,

12 SLOSIARIK, M. Ddvera/ nedévera k vybranym politikom — september 2018. Press release
zo dna 5. 10. 2018. Dostupné z: http://focus-research.sk/files/252_Dovera_nedo-
vera%20k%20vybranym%_20politikom_september%202018.pdf [cit. 2. 11. 2018].

13 Dostupné  z http:/ /www.tvnoviny.sk/domace/1914653_prieskum-doveryhod-
nosti-fico-sa-radikalne-prepadol [cit. 2. 11. 2018].
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vysvetlovat’ len faktom, Ze porovnavané osoby sa vystriedali na premiérskom
kresle. Pri takom komplexnom jave ako je doveryhodnost’ je premennych celé
mnozstvo. Z tych kl'icovych treba spomenut’ vrazdu novinara Jana Kuciaka
a jeho manzelky, ku ktorej doslo koncom februara 2018 a ktora spustila lavinu
protivladnych demonstracii. Aj napriek tomu, ze Fico neniesol osobnu zod-
povednost’ za tento zlocin, ten ho predsa len dokazal kompromitovat’ jed-
nak preto, ze Kuciak pripravoval ¢lanok o prepojeni talianskej mafie na jeho
vladu a jednak preto, ze Fico dlhodobo a otvorene brojil proti novindrom
ako nepriatelom Statu. Tak ¢i onak, ak Pellegrini preskocil Fica v rebricku
doveryhodnosti, potom k celkovému vysledku urcite prispelo aj ich striedanie
na premiérskom poste. Ako som spomenul vyssie, jednym z clankov prislusnej
korelacnej ret’aze je aj skutocnost’, ze predseda vlady ma z titulu svojej funkcie
vicsi medialny priestor. To, ze Pellegrini danou rosadou medidlny priestor zis-
kal, zatial’ ¢o Fico ho stratil, potvrdila aj agentira Newton Media, ktora moni-
toruje ,,29 celostitnych a 96 regiondlnych tituloy, 209 webov a vsetky celostitne televizie

119

7 rozhlas™." Jej zistenia ilustruje nasledujici graf:

Pocet sprav v médiach M Pellegrini M Fico
8000 | Zdroj: Newton Media

7000 —

6000 [~

celkom 16111 14 073

Zdroj: https:/ /dennikn.sk/1174658/pellegtini-vytlaca-fica-v-mediach-je-ovela-
castejsie/ [cit. 2. 11. 2018].

14 KERN, M. Pellegrini vytlaca Fica, v médiich je ovela castejsie. Dennik N [online].

9.7.2018. Dostupné z: https://dennikn.sk/1174658/pellegrini-vytlaca-fica-v-mediach-
-je-ovela-castejsie/ [cit. 2. 11. 2018].
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Napokon teda predpoklad, ze clovek ziskanim $tatnej funkcie svoju dovery-
hodnost’ skor zvysi ako zniZi, mozno povazovat’ za odévodneny. Co z toho
vyplyva pre nasu tému?

Déveryhodnost’ sa prenasa z osoby na jej slova. V rovine argumentacie ide
o klasicky argument z autority: Nejaké tvrdenie je pravdivé, nejakd norma
spravna, pretoze to povedala uznavand autorita. V rovine psycholdgie ide
o ospravedlnenie: moje presvedcenie o urcitej veci je spravne, pretoze také
isté presvedCenie md aj pan predseda, prednosta, premiér, prezident...
Jednoducho nazory, ku ktorym sa priklanaji osoby konajice v mene verejnej
moci, ziskavaju v spoloc¢nosti vicsiu fakticks legitimitu, maji vicsiu Sancu
roz8irit’ sa medzi l'ud’mi a usadit’ sa v ich mysliach; u niektorych postupne
az do tej miery, Ze sa stanu zakladom ich vlastného konania. Ked’ze ich slova
nesu vacsiu vahu, musia dradné osoby a politici niest’ aj vicsiu zodpoved-
nost’ za to, co hovoria. Ved napokon z ideologického hl'adiska je personalne
obsadzovanie Statnych organov dolezité prave preto, ze jeho prostrednic-
tvom je mozné vybranu ideolégiu, svetonazor ¢i presvedcenie sirit” d’alej."
No ak ma uradna osoba lepsie vazit’ svoje slova, vyplyva z toho automaticky
aj to, ze ma byt politicky korektna?

2.2 Coje to politicka ne/korektnost?

Ostanme pri vykone a ziskavani verejnej moci. Plati v ramci takto uzko
prt vy Jne
vymedzeného oboru tvahy, Ze politickd korektnost’ brani l'udom pouzivat’
WSpravie a grozumitelné slovd, brani im hovotit’ ,otvorenou a pravdivou recou’,
pretoze maja ,,strach kriticky pomenovat’ spolocenské problény, ak by to moblo byt
citlivé pre rozne skupiny obyvatelstva““, cim sa oberaji o priestor pre hl'adanie
SOptimdlnych riesent?
Fico a Miklo$ chapu politicki korektnost” ako skodlivy politicky postoj, pre
ktory je typické uprednostriovanie slusnosti pred uprimnost’'ou, predstiera-
ného obcianskeho zmieru pred nepohodlnou pravdou, naivného optimizmu
pred triezvym realizmom. Bojovnik proti politickej korektnosti je navyse
15 Aj keby sme boli silnymi zdstancami ideologickej neutrality Statu, stdle musime tdto
motivaciu brat’ do uvahy, pretoze aj samotna ideologicka neutralita stitu moze byt’ pred-
metom pochybnost, kritiky ¢i dokonca navrhu na oficidlne zrusenie a v takom pripade
moze byt” pre nas vel'mi dolezité, aby mal ndzor, Ze $tat ma byt’ ideologicky neutrélny,
dostato¢nu fakticku legitimitu.
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akoby hrdina tragédie, ktory odhalenim t'azko stravitelnej pravdy podstu-
puje osobné riziko perzekucie. Politicky nekorektny prejav sa tak podoba
na anticka re¢, v ktorej je hovoriaci tprimny, pravdovravny, odvazny, kri-
ticky a principialny a ktora sa v gréétine oznacuje ako parrhesia.'® Tento pti-
beh je vsak zavadzajici a Fico s Miklosom ho bezducho prevzali od konzet-

vativnych populistov spoza Atlantiku.

£193

Termin ,,politickd korektnost™* vznikol v americkych Favicovych kruhoch
behom sedemdesiatych rokov minulého storocia a az do konca osemde-
siatych rokov sa pouzival len tu a vic¢sinou v ironickom zmysle slova, ako
kritika prilisného dogmatizmu vo vlastnych radoch. Zaciatkom devit'desia-
tych rokov sa tohto slova chopili konzervativni autori a z polozartovného
vyrazu l'aviciarskeho Zargonu spravili politicky program aktivne presadzo-
vany naptie¢ americkym univerzitnym prostredim.” V tomto novom vyz-
name sa dany termin velmi rychlo uchytil u republikanskej pravice, pretoze
j&j spomohol vrazit’ klin medzi triedou pracujiicich Iudi a demokratickon stranou, ktord
57 ndarokovala hovorit’ v ich mene. ,,Politickd korektnost’ sa tak stala terminom, ver-
klikovanim ktorého sa vstiepila do predstav verenosti myslienka, e medzi ,,beznymi

18

Ludmi* a liberdlnon eliton existuje hlboky rozdiel...<."® Tento obrat doviedol

do svojich bizarnych konzekvencii Donald Trump.

Typicky bojovnik proti politickej korektnosti v obdobi pred Trumpom sice
trval na principidlnom postoji, ze sloboda slova chrani aj poburujice ¢i uraz-
livé prejavy, no sam sa do takychto prejavov prili§ neptst’al, pretoze mu v tom
branil ostych, ohladuplnost’ ¢i taktika. Trump toto tabu kompletne zrusil.
Sloboda slova mu sluzi ako ospravedlnenie pre otvorené urazky a urazanie
mu zas sluzi ako dokaz, ze ma odvahu. Napriklad Zeny, ktoré mu nepadli
do oka, nemal problém oznacit’ ako ,,tu¢né svine®, ,,suky®, ,,povalacky*

16 .. hovoriaci vyugiva sveju slobodu a volf siprimmnost’ namiesto presviediania, pravdu namiesto klam-
stva alebo miiania, rigiko smrti namiesto ivota a pobodlia, kritiku namiesto lichotenia, mordlnn
povinnost’ namiesto vlastmého danjmn a mordlnef apatie. Toto je, veelfu vieobecne, pozitivny vyznam
slova parrhesia vo vacsine gréckych texton, v ktorych sa vyskytuje od piateho storotia pred nasin leto-
poctom ag do piateho storotia ndsho letopoctn. FOUCAULT, M. Fearless Speech. Los Angeles:
Semiotext(e), 2001, s. 20.

17 WEIGEL, M. Political correctness: how the right invented a phantom enemy. The
Guardian [online]. 30. 11. 2016. Dostupné z: https://www.theguardian.com/us-
-news/2016/nov/30/political-correctness-how-the-right-invented-phantom-enemy-
-donald-trump [cit. 6. 11. 2018].

18 Ibid.
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¢ nechutné zvery“,” pricom na otizku, ¢ si stoji za tymito vyrazmi,

odpoveda, ze nema ¢as na politickd korektnost’ a ze na fu nema cas ani
Amerika.” Ak by si cheel clovek spravit’ celkovi predstavu o Trumpovom
chapani slobody prejavu, urcite by mal zobrat” do uvahy aj analyzu dennika
The Washington Post, podl'a ktorej americky prezident behom 649 dni stihol
povedat’ 6420 nepravdivych alebo zavadzajucich tvrdeni.”!

Moira Weigelova povazuje Trumpov boj proti politickej korektnosti
za nebezpecny nielen preto, Zze jeho podporovatelov povzbudzuje k otvo-
renym prejavom sexizmu, rasizmu, xenofébie ¢i islamofdbie, ale aj preto,
ze ich utvrdzuje v nazore, ze politika je sama osebe iba falosnou hrou proti
zdravému sedliackemu rozumus: ,,Jebo pobidanie politickon korektnoston sa velmi
podobi na pohidanie politikou samotnon. .. Debata a nezhoda si pre politiken sistredné,
no Trump dal jasne najavo, Ze nemi cas na takéto odbiehania. Ak hrdte rolu bojovnika
proti politickey korektnosts, ked mite odpovedat’ na legitinmu otazku tykajricn sa vase
politiky (,policy*), potom diskusiu fakticky uzgatvarate a robite to, ¢o odporcovia politicke
korektnosti dibodobo vycitali liberdlom a laviciarom. Diskusiu obidete tak, Ze jej témn
vybldsite sa takii trividlnn alebo takii rozpornii so zdravym rozumon, e je 2bytolné o nej
diskutovat’ Lento impuly je antoritarsky. A tim, e sa Trump prezentuje ako Sampion

¢¢22

zdravého rozummn, sdam sebe udeluje povolenie politiku (, politics*) siplne obchadzat

Ak je Trump ucebnicovym modelom politika brojaceho proti politickej
korektnosti, potom moézeme konstatovat’, ze odmietanie politicky korekt-
ného jazyka nie je motivované snahou o vystihnutie podstaty veci, ani sna-
hou o zachovanie r6éznorodosti nazorov pri hl'adani optimalnych rieseni
spolocenskych problémoyv, ale snahou o puatanie pozornosti veducej k vicsej
popularite. Nie je to starost’ o I'udji, ale starost’ o seba, presny opak ,,0zvorene

%13

a pravdive] reci.

19V originali: , faz pigs”, ,,dogs”, ,,slobs a ,,disgusting animals.

20 Ibid. Pozti aj.: BLAKE, A. Here are the Megyn Kelly questions that Donald Trump
is still sore about. The Washington Post [online]. 26. 1. 2016. Dostupné z: https://www.
washingtonpost.com/news/the-fix/wp/2016/01/26/here-are-the-megyn-kelly-questi-
ons-that-donald-trump-is-still-sore-about/ [cit. 6. 11. 2018].

21 Databédza tvrdeni je dostupna z: https://www.washingtonpost.com/graphics/politics/
trump-claims-database/ [cit. 6. 11. 2018].

22 WEIGEL, M. Political correctness: how the right invented a phantom enemy. The
Guardian [online]. 30. 11. 2016. Dostupné z: https://www.theguardian.com/us-
-news/2016/nov/30/political-correctness-how-the-right-invented-phantom-enemy-
-donald-trump [cit. 6. 11. 2018].
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Posufime sa od motivacie smerom k formam: politickd nekorektnost’
ma podobu bud’ neférovej generalizacie alebo zbyto¢ne necitlivého vyrazu.

2.2.1  Politickad nekorektnost ako neférova generalizacia

Politickd nekorektnost’ mé castokrat podobu neférovej generalizacie, v kto-
rej sa existencia urc¢itého spolocenského problému kladie za vinu urcitej spo-
lo¢enskej skupine namiesto toho, aby sa kladla za vinu konkrétnym jednot-
livcom, ktorf st za dany problém individualne zodpovedni. Tak napriklad
za narusanie verejného poriadku ¢i pokojného obcianskeho spolunazivania
prostrednictvom drobnych kradezi a vytrznosti su zodpovedni Rémovia,
a nie konkrétni zlodeji ¢i vytrznici. Naopak za nesetrné hospodarenie pri
verejnych zakazkach, za machinacie pri rozdelovani dotacii, za colné pod-
vody ¢i za korupciu pri vykone $tatnej moci nie st zodpovedni belosi, ani
Nerémovia, ani obyvatelia mestskych aglomeracii, ani prislusnici konkrétne;j
politickej strany, ale vzdy len konkrétni jednotlivci, hoci tito mézu Statisticky
spadat’ do niektorych z uvedenych kategérif vo vyssom pocte ako obyvatelia
rémskych osad statisticky spadaju napriklad do okruhu zlodejov farmarskych
plodin. Pri takychto neférovych generalizaciach pritom nemusi ist’ priamo
o problém vyvodzovania trestnej zodpovednosti; neférovost’ sa moze preja-
vit’ uz pri stanovovani priorit bezpecnostnej politiky, kedy dochadza k aloka-
cii obmedzenych zdrojov policajného zboru: Je férové policajtom prikazat’,
aby prednostne riesili problém kradezi zemiakov na polnohospodarskych
pozemkoch pred problémom neopravnenych ziadosti o vratenie nadmer-
ného odpoctu DPH, ak druhy z tychto problémov spésobuje spolocnosti
tisfcnasobne vicsie skody ako ten prvy?

Ako som uviedol v predchadzajicej casti, bojovnika proti politickej korekt-
nosti netrapi férovost’, ale vlastnd popularita. Podla toho si vybera spo-
locenské problémy a vysvetlovanie ich pric¢in. Upriamovat’ pozornost
na Rémov zneuzivajucich socialny systém ¢i na moslimov pachajtcich tero-
ristické utoky je v prvom rade trikom, ktorym re¢nik ziskava uznanie tak,
ze parazituje na rozsirenych spolocenskych predsudkoch. Napriklad soci-
alny experiment Andreja Findora potvrdil, ze ,,Slovdci mordlne prisnejsie posu-
dzujii a trestajii tie isté iny, ak ich vykonali Romovia, ako ked ich vykonali Slovdci

32



Cast VIII. - Navrat k nedemokratickym rezimtm ve stiedni Evrop&?

alebo Madarr“* Jednoducho nezamestnany Rém si moze za svoju zIu soci-
alnu situdciu sim, zatial' ¢o nezamestnany Slovak je obet'ou externych fak-
torov. Podobny vyskum v USA zas potvrdil, Ze ak je pachatefom masove;
strel'by moslim, tento ¢in sa dava do suvislosti s jeho vierovyznanim, zatial
¢o ak je pachatelom krest’an, pri¢inou je najmi jeho dusevnd choroba.
Majstri politicky nekorektného prejavu vedia, ze pri vybere spolocenského
problému a vysvetlovani jeho pricin treba pouzit’ také generalizacie, ktoré
kopiruju rozsirené spolocenské stereotypy.

Pritom nachddzanie adekvatnych generalizacii je pre politiku a pravo uplne
kIacové, pretoze len takto mozno dospiet’ k navrhu novych politik a novych
pravanych pravidiel. Frederick Schauer chape pravidla ako zafixované gene-
ralizicie opodstatnené nejakym ucelom.” Pri opodstatiiovani pravidla
je dolezité, aby vzt’ah medzi uc¢elom pravidla a jeho hypotézou viac ¢i menej
reflektoval vzt'ah medzi spolocenskym problémom a jeho pricinou. Ak tato
reflexia chyba, potom pravidlo nesplnf svoj ticel, ani ked’ je vSeobecne dodr-
ziavané. Ak by sa zdkonodarca domnieval, Ze vysoka nehodovost’ na cestach
je spOsobena tym, ze Soféri jazdia pod vplyvom kofeinu a ak by v dosledku
takejto generalizacie zakazal pozivanie kofeinovych napojov pred jazdou,
potom by sme mohli dovodne predpokladat’, ze vSeobecné dodrziavanie
tohto zdkazu by k bezpecnejsej jazde nepoviedlo. Ak by sme vsak kofein
vymenili za alkohol, pravidlo by fungovalo, pretoze v tomto pripade vzt'ah
medzi jeho tcelom (redukcia nehodovosti) a jeho hypotézou (pitie alkoholu
pred jazdou) reflektuje vzt’ah medzi problémom a jeho pricinou.

Z uveden¢ho vyplyva, ze aj ked’ ma zakonodarca pri formulovani hypotézy
pravidla na vyber z viacerych moznosti, tento vyber nemoze byt svojvolny.
Pravidlo nesmie stat’ na generalizacii, v ktorej sa spajaji dva javy bez ziad-
neho kauzalneho alebo korelacného suvisu. To vsak nie je vsetko: nie kazda

25 HORAK, O. Na Rémov st Slovici prisnejsi ako na iny. Demnik N [online]. 3. 11. 2015.
Dostupné z: https://dennikn.sk/280078/moralne-prehresky-romov-trestame-ovela-
-prisnejsie-vlastne-hovori-sociolog-findor/ [cit. 11. 11. 2018].

24 HORAK, O. Ak bol masovym strelcom moslim, ¢ast’ udi vinila nabozenstvo. Pri kres-
tanovi vinili dusevni poruchu. Dennik N [online]. 23. 10. 2018. Dostupné z: https://
dennikn.sk/1264267/ak-bol-masovym-strelcom-moslim-cast-ludi-vinila-nabozenstvo-
-ak-nim-bol-ktestan-zo-skutku-vinili-dusevnu-poruchu/ [cit. 11. 11. 2018].

25 SCHAUER, E. Playing by the Rules: A Philosophical Examination of Rule-Based Decision-
Matking in Law and in Life. Oxford: Oxford University Press 1991, s. 26.
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generalizacia, ktord uvedeny suvis zachytava, méze byt’ zakladom pre formu-
laciu pravidla. Hypotézu moze diskvalifikovat’ uz to, ze jej naplnenie sa neda
overit’, a to bud’ vobec alebo len s neprimeranymi ndkladmi. Darmo by sme
zakazali Soférovat’ vozidlo osobam pod vplyvom depresie, pretoze pre poli-
cajtov by bolo vel'mi nepraktické urcovat’, ¢i sa konkrétny sofér pri konkrét-
nej jazde pod takymto vplyvom nachadza. Navyse pri dosahovani jedného
ciela treba vzdy dbat’ na to, aby nebolo zmarené dosahovanie inych dole-
zitych cielov. Aj ked’ sa vSeobecne uznava, ze prili§ rychla jazda ohrozuje
bezpecnost’ premavky, predsa len vSade vo svete plati, ze zakaz rychlej jazdy
ma svoje legitimne vynimky, napriklad pre zasahujice vozidld. Napokon
do celkového kalkulu musime zaratat’ aj Gstavnu poziadavku rovnosti a slo-
body. Ak by pravidlo zakazalo jednotlivcovi Soférovat’ len preto, ze ma modré
o¢i, bolo by to v rozpore s tstavou, a to dokonca aj v pripade, ak by sme
mali nezvratné $tatistické dokazy, ze modrooké osoby jazdia vo vSeobecnosti
menej bezpecne ako osoby ostatné. V demokratickom a pravnom State jed-
noducho nemozno trestat’ ¢i inak znevyhodnovat’ jednotlivea kvoli skutkom,
ktoré spachal niekto iny. Ak je vObec pripustné znevyhodnit’ celd spolo-
¢enskd skupinu kvoli previneniu jedného jednotlivea, tak zrejme iba vtedy,
ked’ jednotlivec dant skupinu politicky reprezentuje a znevyhodnenie nema
povahu trestnopravneho postihu. Pozrime sa vsak, ako vsetky tieto pozia-
davky obmedzuju slobodu slova pri hladani optimalnych rieseni spolocen-
skych problémov a kde v celej tejto spleti stoji politicka korektnost’.

Vo svojej predvolebnej kampani Donald Trump sl'ubil, Ze zastavi prilev
moslimov na dzemie Spojenych $titov, pretoze podla jeho nazoru islam-
sky terorizmus predstavuje pre americki spolocnost’ vaznu bezpecnostnt
hrozbu.®® Trump teda vychadzal z generalizacie, podl'a ktorej — povedané
nekorektne — ¢o moslim, to terorista. O vyse pol roka neskor pripustil,
ze to, o spoOsobuyje terorizmus, v podstate nie je moslimské vierovyzna-
nie pachatelov, ale $pecifické uzemia, z ktorych teroristi do USA pricha-
dzaji. Na namietku, Ze splnenie jeho predvolebného sPubu by bolo v roz-
pore s americkou ustavou, totiz reagoval takto: ,,Nazvite si to ako cheete.

26 Trumpov prejav predneseny dia 7. 12. 2015 na predvolebnom zjazde v Mount Pleasant,
Juznd Karolina. Dostupné z: https://www.c-span.org/video/?401762-1/presiden-
tial-candidate-donald-trump-rally-mount-pleasant-south-carolina & start=1830 [cit
11. 11. 2018; inkriminovana pasaz zac¢ina v ¢ase 30:30].
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My to budeme volat’ sizenia. .. existujii igemia, teroristické $tdty a teroristické narod,
€27

ktoryeh Ludi nepustine do nasej krajiny.”” Kratko po nastupeni do uradu Trump
vydal vykonavaci prikaz (,executive order®), ktorym zakazal 'ud'om pocha-
dzajucim zo siedmich moslimskych krajin vstup na dzemie USA. Tento pri-
kaz bol od zaciatku predmetom ostrej kritiky: tyzdenl po jeho vydani sudy
pozastavili platnost’ jeho podstatnych ¢asti, na ¢o Trump reagoval vydanim
nového prikazu, ktory neskor nahradil oficidlnou prezidentskou proklama-
ciou. Ustavnost’ proklamécie napokon potvrdil Najvyssi sud Spojenych §ta-
tov poctom hlasov 5:4.%° Tito genéza je pre nas zaujimava aj bez toho, aby
sme zachadzali do technickych detailov; postaci sustredit’ sa na jazyk, v kto-

rom Trump o probléme terotizmu rozpraval.

Trump zmenil jazyk, ked’ namiesto moslimského vierovyznania zacielil svoje
imigra¢né opatrenie na ,teroristické uzemia®. Tento manéver mu poradil
jeho poradny vybor skladajuci sa z poprednych republikanskych pravni-
kov, ktorych dal dohromady byvaly primator New Yorku Rudy Giuliani,
Trumpov podporovatel. Trump sa totiz na neho obratil, aby mu ukazal, ako
sa da zakazat’ vstup moslimov na tzemie Spojenych Statov ,pravne cstym

spdsobonr > Trump sa teda nakoniec rozhodol, Ze personalnu posobnost’

svojho zakazu nebude urc¢ovat’ podla vierovyznania cudzinca, ale podla
krajiny jeho povodu. Tvaril sa pri tom, ze nejde o podstatni zmenu jeho
imigracnej politiky a dali mu za pravdu aj jeho kritici, vratane sudcov, ktori
neskor suspendovali platnost’ prislusného zakazu s odévodnenim, ze ide
o skrytd diskriminaciu moslimov. Trump teda zmenil jazyk svojej politiky,
no jej podstatu nechal takd istd.

27 The Republican Ticket: Trump and Pence. Interview s prezidentskym kandiditom
a jeho poradcom odvysielané dna 17. 7. 2016 na televiznej stanici CBS. Dostupné z:
https:/ /www.cbsnews.com/news/60-minutes-trump-pence-tepublican-ticket/ [cit.
11. 11. 2018].

28 Pozri blizsie: Rozhodnutie Najvyssicho sudu Spojenych statov 585 US _ (2018) vo veci
Trump, President of the United States, et. al. v. Hawaii et al., 26. 6. 2018. Dostupné z: https://
www.suptremecourt.gov/opinions/17pdf/17-965_h315.pdf [cit. 13. 11. 2018].

Genéza prezidentského pravneho aktu je obsiahnutd na s. 1-8 tohto rozhodnutia.

29 Show me the right way to do it legally.* Pozri blizsie: WANG, A. B. Trump asked for a ,,Muslim
ban, Giuliani says — and ordered a commission to do it ,legally*. The Washington Post
[online]. 29. 1. 2017. Dostupné z: https://www.washingtonpost.com/news/the-fix/
wp/2017/01/29/trump-asked-for-a-muslim-ban-giuliani-says-and-ordered-a-commi-
ssion-to-do-it-legally/ [cit. 12. 11. 2018].
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Uvedena jazykova zmena vsak bola zdsadna: namiesto pévodnej generali-
zacie, v ktorej sa terorizmus spajal s moslimami (a ktora ich preto odsudzo-
vala na ve¢nych nepriatelov amerického naroda) sa terorizmus zacal spajat’
s urditymi $pecifickymi tzemiami. Cim musf byt urcitd krajina $pecificks,
aby T'udia, ktor{ z nech pochadzajd, nesmeli vstapit’ na americké tzemie,
pretoze predstavuju zvysenu teroristickt hrozbu? Podla Trumpovej prokla-
macie ide o krajiny, ktoré nemaji dostatocné informadcie o totoznosti svojich
obcanov alebo ich nechct zdielat’ so Spojenymi $tatmi a tie v dosledku toho
nedokazu poriadne preverit’, ¢i sa medzi zdujemcami o vstup na ich dze-
mie nenachadza potencialny terorista. Pre zhodnotenie, ¢i konkrétna krajina
do takejto kategdrie spada, brali prezidentom poverené organy do uvahy,
¢i ma dana krajina poriadok vo vydavani cestovnych dokladov, ¢i hlasi stra-
tené alebo ukradnuté pasy, ¢i v dostatocnej miere zdiel'a informacie o krimi-
nalnej minulosti svojich ob¢anov, vratane ich potencialnych vizieb na tero-
rizmus, ¢i je dana krajina bezpe¢nym pristavom pre teroristov a ¢i je ochotna
ptijimat’ svojich obcanov po ich vyhosteni z USA.*" Logika Trumpovho
zakazu teda hovorti jasne: Ak v dosledku zavinenia vasej krajiny nevieme zis-
tit’, kto ste, tak vas nevpustime, pretoze predstavujete zvysené bezpecnostné
riziko. Text zakazu hovori este jasnejsie: Cad, Iran, Libya, Severna Korea,
Syria, Venezuela, Jemen a Somalsko.

V dosledku takejto zmeny jazyka mohli Ameri¢ania vo vsetkych nasledu-
jucich debatach riesit’ tito otazku: Znizi sa pravdepodobnost’ teroristic-
kého utoku, ak zakazeme 'udom pochadzajiucim z uvedenych krajin vstup
na nase uzemie? Kiritici Trumpovej politiky boli skepticki okrem iného
aj preto, ze behom pitnastich rokov od padu Svetového obchodného centra
az 85 % z celkového poctu teroristov zilo v USA dlho pred spachanim alebo
planovanim utoku.”’ V zmysle tejto vyhrady Trumpov zikaz sice ochrani
Americanov pred urcitymi cudzincami, no neochrani ich pred terorizmom;
jednoducho vzt’ah medzi tcelom zikazu a jeho hypotézou nedostatocne
reflektuje vzt'ah medzi deklarovanym problémom a jeho pricinou. Tohto
aspektu sa dotkol aj Najvyssi sud Spojenych $tatov, ktory zvazoval, ako

30 Trump v. Hawaii, s. 4.

31 JENKINS, B. M. Why a Travel Restriction Won’t Stop Terrorism at Home. The Rand Blog
[online]. 10. 2. 2017. Dostupné z: https://www.rand.org/blog/2017/02/why-a-travel-
-restriction-wont-stop-terrorism-at-home.html [cit. 12. 11. 2018].
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prisne ma posudzovat’ racionalitu Trumpovho zakazu, aby zistil, ¢i je v roz-
pore s Gstavou. Vicsina sudcov sa zhodla, ze stavnost’ prezidentskej prokla-
macie treba posudzovat’ zdrzanlivo, ked’ze dany akt riesi vztahy s cudzimi
$tatmi a upravuje premenlivé politicko-ekonomické okolnosti, ¢o st otazky,
ktoré spadaju skor do kompetencie zakonodarnej a vykonnej moci. Z hl'a-
diska dstavnosti teda netreba zistovat’ to, ¢i je dany zakaz efektivny, ale len
to, ¢i stoji na nejakom racionalnom zaklade, ¢i ho mozno rozumne chapat’
ako opatrenie smerujuce k naplneniu politického ciel’a, ktory nie je v roz-
pote s Ustavou (,,7ational basis revien’).”> Sud konstatoval, ze takymto miernym
testom neprejde iba takd regulacia, ktorej jedinym tcelom je ublizit’ ,,po/i-
ticky nepopuldrne skupine“. Toto vsak nie je pripad napadnutej proklamdcie,
pretoze ta sa da rozumne uchopit’ ako prostriedok pre dosiahnutie legitim-
neho ciela: ciefom je ochrana bezpecnosti, prostriedkom je zakaz vstupu
cudzincov, ktorych rizikovost’ nie je mozné spolahlivo preverit’. Zakaz nie
je skrytou diskriminaciou, pretoze pokryva iba 8 % celkovej moslimskej
populacie. Navyse z jeho genézy sa da vycitat’, ze zoznam inkriminovanych
krajin sa menil a z jeho pévodnej verzie boli vyciarknuté niektoré moslimské
krajiny, zatial' ¢o pridané boli aj krajiny nemoslimské. Okrem toho prokla-
macia pocita s mnozstvom vynimiek, z ktorych niektoré maji povahu huma-
nitarnych dévodov. Zakaz je teda v silade s dstavou, pretoze ma zjavny sivis
s legitimnym politickym cielom, pricom z hladiska dstavnosti nie je rele-

vantné, ¢i a ako vel'mi sa mu podati tento ciel’ dosiahnut’.”?

Rozhodnutie vicsiny sudu vyvolalo kritické ohlasy, spomedzi ktorych
spomeniem asponl odlisné stanovisko sudkyne Sotomayorovej a sudkyne
Ginsburgovej. Disentujuce sudkyne si myslia, ze rozumny pozorovatel,
ktory berie do uvahy verejne dostupné data, vratane historickej genézy
vzniku proklamacie, musi dospiet’ k zaveru, ze hlavnym uc¢elom Trumpovho
zakazu bola diskriminicia moslimov.** Ked'ze ide o zdsah do vyznamnej
ustavnej hodnoty, vicsina sidu mala pri posudzovan{ Ustavnosti napadnu-
té¢ho aktu zvolit’ prisnejsi test. Tak ¢i onak, aj pri zdrzanlivom posudzovani

32 Trump v. Hawaii, s. 32.

33 Ibid., s. 33-38.

3 Odlisné stanovisko sudkyne Sotomayorovej a Ginsburgovej vo veci Trump v. Hawaii,
s. 10. Dostupné z: https:/ /www.supremecourt.gov/opinions/17pdf/17-965_h315.pdf
[cit. 12. 11. 2018].
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mali sudcovia dospiet’ k zaveru, ze dany akt je protiustavny, pretoze jeho
odovodnenie odkazom na narodnt bezpecnost’ bolo iba maskovacim
manévrom.” Totiz regulcia vstupu cudzincov na tzemie USA s ohfadom
na narodnu bezpecnost’ je uz obsiahnuta v zakonnej uprave a prezidentovi
sa nepodarilo preukazat’, ze jeho proklamacia riesi tuto problematiku lep-
sie.” Prijatie proklamacie sa teda neda vysvetlit’ inak, ako len cez imysel
diskriminovat’ vybrana kategériu Fudi.

Aky zaver si z tejto diskusie odniest’? Liberali mé6zu byt’ z rozhodnutia kon-
zervativnej vacsiny najvyssicho sudu sklamani, no uréite by nemali podceno-
vat’ fakt, ze Trump sa prisposobil pravidlam hry. Hoci sa v kampani zastrajal,
ze Amerika nema cas na politicku korektnost’, pri presadzovani kI'icového
bodu svojej politickej agendy sa prisposobil a zacal rozpravat’ ,,korektne®.
V hladaciku uz nemal moslimské vierovyznanie, ale bezpecnostné ,,proto-
koly a postupy cudzich krajin. Nejde tu o to, ze poévodny Trumpov plan
sa vydaril len na 8 %, ale o to, Ze nabozenska nenavist’ sa prestala rozsie-
vat’ explicitne a Ze sa nedostala do oficidlneho textu prava. Pre liberalov
je to uspech. A nielen pre nich. Na Trumpovom priklade je pekne vidiet’,
ze politicky korektny jazyk je vo svojej podstate dstavnokonformnym jazy-
kom. To je jazyk, s ktorym ma prezident vyssiu sancu ubranit’ svoju politiku
pred najvyssim sidom. To je jazyk, ktory Trumpovi poradili jeho konzerva-
tivni pravnici a ktor§ mu nakoniec odobrili aj konzervativni sudcovia na naj-
vyssom sude. V tomto pripade korektnost’ jazyka nie je predmetom ideolo-
gického sporu. Ak nejaké elity vobec dohliadaji na to, ¢i politici pouzivaju
korektny jazyk, tak su to elity pravnikov, ktoré formuluji slova prava a teda
c¢iastocne a nepriamo aj slova politickych prejavov a programov. V tomto
kontexte nejde ani tak o obmedzovanie diskusie ako skor o jej ramcovanie.
A nevedie ich k tomu ideologickd zaslepenost’ ale respekt k ustave.

2.2.2 Politicka nekorektnost ako zbyto¢na necitlivost

Neférové generalizacie mézu byt” zaroven aj necitlivé. Ak niekto oznaci
Yy

migrantov za nebezpecnych sexualnych nasilnfkov, podnecuje tym strach,

pohfdanie ¢i nenavist’ aj voci takym Fud’om, ktori nikomu ni¢ zIé nespravili

35 Ibid., s. 15-16.
36 Ibid., s. 21.
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a z ktorych ¢ast’ potrebuje nasu pomoc. Na politicky nekorektny prejav staci
aj obycajna urazka ¢i zbytocne necitlivé pomenovanie.

Co je vak ,,zbytoéne necitlivé“? Otestujme funkénost’ tohto virazu na pri-
kladoch. Strasbursky stud vo veci E. § . Rakisks” rozhodol, ze uloZenie
penazného trestu vo vyske 480 € za verejny prejav, v ktorom st’'azovatel'ka
oznacila proroka Mohameda za pedofila, je v sulade s Eurépskym doho-
vorom. St’azovatelka uvedené slova povedala ako prednasajica na bezplat-
nom verejnom seminari Zakladné informdcie o islame, ktory pre mladych voli-
cov a volicky zorganizoval Rakisky vzdelavaci institdt Strany slobodnych.
St'azovatel'ka svoje tvrdenie opierala o historické zdroje dokladujuce, Zze 56
ro¢ny Mohamed mal pohlavny styk s 9 ro¢nou Aisou, svojou manzelkou,
s ktorou sa ozenil v jej Siestich rokoch. Aj napriek tejto skutocnosti rakuske
sudy st’azovatelku odsudili za trestny ¢in znevazovania nabozenskych dok-
trin. Pri odovodneni prislusnych rozsudkov, s ktorym sa stotoznil aj Stras-
bursky sid, konstatovali, Zze inkriminované vyjadrenie st’azovatelky bolo
hodnotiacim usudkom bez dostatoéného faktického podkladu.”® Aj keby
stazovatelka preukazala, ze Mohamed mal pohlavny styk s devit'rocnym
diet’at’om, samé osebe to nestaci na to, aby sme ho mohli nazvat’ pedofilom.
Podl'a nazoru sudov pedofil je clovekom ,,s primdrnym sexudlnym dujmon: o deti,
ktoré este nedosiabli vek puberty“. Mohamed vsak ostal s AiSou v manzelstve
az do casu svojej smrti, v ktorom Aisa dosiahla vek 18 rokov a ziadne pra-
mene nedokladaju, Ze by jeho ostatné manzelky a konkubiny mali podobne
nizky vek. Prave naopak, dokazy, ktoré st’azovatelka predlozila, potvrdzujq,
ze jeho prva manzelka bola o 15 rokov starsia ako on. Navyse st’azovatelka
vo svojom prejave pouzila zovseobecnitelné vyrazy ako ,,rdd to robil s detmi*
¢, detsky sex*, z ¢coho mozno vyvodit, ze jej dominantnym motivom nebola
objektfvna kritika ndbozenského vyznania, ale zneuctenie Mohameda. Ostra
kritika nabozenskych spolo¢nosti, tradicif a praktik je pripustna, pokial’ nevy-
ust'uje do ,,uriok alebo zosmiesiiovania nabosenskej viery alebo uctievanej osoby.”
Zastancovia urcitého nabozenského svetonazoru teda nie su usetreni kritiky,
510 ak tdto spociva v provokativnom obrazent objektov ndabogenského uctievania, Rtoré

37 Rozhodnutie Eurépskeho sudu pre Pudské prava vo veci E. S. 2 Austria, rozsudok
komory zo diia 25. 10. 2018, ¢&islo st'aznosti 38450/12.

38 Ibid., bod 54.

39 Ibid., bod 18.
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Je spisobilé ublizit’ pocitom veriacich, potom ju mozno poriat’ ako glomyselné porusenie

ducha tolerancie, ktory je jedmym 0 akladov demokratickey spolocnost*.*’

Kedy je vsak prejav ,,spdsobily ublizit’ pocitom veriacich®? Veriaci majua prah citli-

vosti nastaveny rozne a keby sa vSeobecne platné standardy urcovali podl'a

tych najcitlivejsich z nich, zo slobody prejavu by nakoniec vel'a nezostalo.

Co takto zaveretna scéna z filmu Zivot Briana, ktory natocila britskd humoris-

ticka skupina Monty Python? Tato parddia na velkovypravné biblické pribehy

kon¢i zosmiesnenim ukrizovania: priblizne dvadsiatka odstidencov pribitych
na krizoch zacne spievat’ a vypiskovat’ chytlavid melédiu s textom, podla
ktorého na zivote si vzdy treba vsimat’ jeho svetlejsie stranky. Citlivejsich
krest’anov sa dielo dotklo, pretoze v ich ociach zlahcovalo utrpenie Jezisa

Krista a zosmiesnovalo niektoré aspekty ich religiézneho Zivota. Aj napriek

tomu, ze v niektorych castiach sveta bolo premietanie filmu docasne zaka-

zané, dnes sa povazuje za sucast’ zlatého fondu svetovej kinematografie."

Existujd medzi uvedenymi dvoma pripadmi necitlivého prejavu relevantné

rozdiely? Ktory z nich bol necitlivy ,,zbytocne* a preco?

V pripade E.S. proti Raksisku videli sudy rozhodujuce kritérium v dmysle

autora prejavu. Dobromysel'ny autor pouziva necitlivé vyrazy, pretoze hl'ada

pravdu alebo sa snazi o moralnu kritiku. Zlomyselny autor je necitlivy, pre-
toze chce ublizit’ alebo ponizit’. Pri uré¢ovani povahy tmyslu treba vychadzat’

z viacerych faktorov. Okrem vyznamu pouzitych vyrazovych prostriedkov

treba skimat’ aj okolnosti ich prezentacie (resp. zverejnenia), ich pravdepo-

dobny spolocensky dopad, pripadne aj osobnu historiu autora prejavu a jeho
vzt'ah k adresatom. Rakuiske sudy povazovali za potrebné urcit’ aj to, aky
je vztiah necitlivého prejavu k pravde; skumali, ¢i je Mohamed ,,skutoc¢ne*
pedofilom.* Neexistuje algotitmus, ktory by nas previedol cez vietky poten-
cidlne relevantné faktory, az kym by sme nedospeli k nespochybnitel'ne

40 Tbid., bod 15.

41 Pozri blizsie: BHASKAR, S. Why Monty Python’s ,foul, disgusting and blasphe-
mous“ Life of Brian wouldnt get made today. The Telegraph [online]. 16. 4. 2018.
Dostupné  z:  https://www.telegraph.co.uk/films/0/monty-pythons-foul-disgus-
ting-blasphemous-life-brian-wouldnt/ [cit. 21. 12. 2018].

42 Zbytocne necitlivy méze byt’ aj pravdivy prejav, typicky ak ide o zverejnenie informa-
cie tykajucej sa nicktorej z utajovanych stranok sukromného zivota jednotlivea. Tomas
Sobek v diskusii k prispevku uviedol priklad, v ktorom ¢lovek pravidelne zdravil svojho

suseda priputané¢ho na invalidnom voziku zvolanim: ,, Ty si hendikepovany!* Pouzivanie
tychto slov namiesto pozdravu je zbytocne necitlivé, hoci ich pravdivost’ nikto nepopiera.
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spravnemu rieseniu kazdého jedného pripadu. Aj napriek tomu vsak casto-
krat dokazeme (s pomerne vel’kou mierou istoty) urcit’, ¢i bol imysel autora
dobry alebo zly. St’'azovatel'ka E. S. bola pravdepodobne zlomysel'na, pre-
toze historické fakty, o ktoré opierala svoj nazor na Mohamedov sexualny
zivot, vyberala selektivne, zatial' ¢o jej slova zostali zavadzajiuco vSeobecné
(5rdd to robil s detmi™) a navyse odzneli na verejnej prednaske urcenej pre
mladé voli¢stvo, ktort organizovala institicia prepojena na politickd stranu
so sympatiami ku xenofébnym nazorom. Tvorcovia zavereénej scény Zivota
Briana boli takmer urcite dobromyselni: hoci bol film plny altzii na zivot
Jezisa Krista, hlavny pribeh sa koncentroval okolo fiktivnej postavy Briana;
inkriminovana scéna nezosmiesnovala Krista trpiaceho na kriZi, ale vtedajsi
sposob popravy, ktorym zisli zo sveta tisicky I'udi. Pointou necitlivého Zartu
nebolo ponizit’ krest’anskych veriacich, ale spochybnit’ niektoré aspekty ich
religiézneho zivota, napriklad uprednostiiovanie obradnosti pred dprim-
nost’'ou viery. Ano, zdvereéna scéna zPah¢uje utrpenie ukrizovanych, a teda
aj utrpenie Krista, zaroven vsak provokuje k otazke, ¢i je Kristus hodny tcty
prave kvoli tomu, ako vel'mi trpel na kriZi, alebo kvoli moralnemu posolstvu,
ktoré $iril medzi F'ud’'mi ¢i kvoli pevnosti vole, ktorou dokazal odolavat’ zlu.
Navyse do sirsiecho kontextu treba zahrnat’ aj skuto¢nost’, ze tercom vtipov
britskych komikov neboli len nabozenské predstavy, ale napriklad aj kolo-
nidlna nadvlada Rimanov nad Zidmi & povstalecky odpor proti nej, ktory
pripominal aktivity modernych separatistickych skupin. Toto vSetko zapada
do mozaiky silnych indicif vedicich k zaveru, ze tmyslom filmarov nebolo
ublizit’ konkrétnej nabozenskej skupine, ale s nadhladom sa kriticky zamys-
liet’ nad niektorymi problémami minulosti i sicasnosti.

Podobne ako pri neférovych generalizaciach, aj pri zbytoc¢ne necitlivych
prejavoch je pritazujucou okolnost’ou, ak autor prejavu vystupuje v mene
verejnej moci alebo sa snazi svojim prejavom tito moc ziskat’. V takejto
situdcii sa necitlivé prejavy daju ahko ¢itat’ ako implicitné navrhy na soci-
alne vylicenie dotknutych os6b. Ak je zmyslom politiky ndjst’ spolo¢nu
re¢ — ¢i uz v ramci strany, koalicie, parlamentu, krajiny, regionalneho celku
alebo sveta — potom je pouzivanie necitlivych vyrazov prima facie zlomy-
sel'né, pretoze spolocnej rec¢i brania: ak dd autor politického prejavu umy-
selne prednost’ necitlivému vyrazu pred citlivejsim, pravdepodobne chce
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takymto sposobom reci naznacit’, ze dotknuté osoby nie st v diskusii vitané
alebo v nej maju iba podradné postavenie. Napokon pouzivanie necitlivych
vyrazov v politike ma vo vel'a pripadoch rovnaka motivaciu ako pouzivanie
neférovych generalizacii — autor sa snazi o ziskanie popularity parazitova-
nim na rozsirenych spolocenskych predsudkoch. Takyto sposob reci vedie
k este vicsej radikalizacii verejnej mienky a k zhust’ovaniu nepriatel'skej spo-
locenskej atmostéry. Politicky nekorektny jazyk, v oboch svojich zakladnych
formach, je teda moralne pochybny nielen kvoli svojej vanttornej motivacii,
ale aj kvoli svojim vonkaj$im celospoloc¢enskym désledkom. Jeho skodlivost’
naznacuju aj data zo slovenskych spolocenskych realif. Institat pre verejné
otazky robil prieskum verejnej mienky, v ktorom polozil respondentom
nasledujucu otazku: ,,Predstavte si, Ze by sa do V'asho susedstva nastahovala osoba,
resp. osoby patriace do nasledujiicich skupin. Prekdgali by vam v susedstve alebo nie?*
Autorky prieskumu porovnali odpovede respondentov z roku 2017 s odpo-
vedami z roku 2008. Vysledok porovnania odpovede ,,prekazali by mi®
je zaznaceny v percentualnych bodoch v nasledujicej tabulke:*

2008 2017
Extrémista 82 84
Roémska rodina 70 79
Moslimska rodina 32 73
Rodina prist'ahovalcov z menej rozvinutej krajiny 21 59
Gejsky par 34 54
Lesbicky par 25 48
Bisexual 25 45
Azijska rodina 22 43
Cernosska rodina 21 43
Zidovska rodina 11 30
Ukrajinska rodina 17 25
Dlhodobo nezamestnany clovek 11 23
Clovek s mentalnym postihnutim 11 23
Madarska rodina 17 18
Clovek s telesnym postihnutim 3 6

4 BUTOROVA, Z.2 O. GYARFASOVA. Nazorovy a hodnotovy profil slovenskej verej-
nosti v ¢ase vzostupu extrémizmu. In: BUTOROVA, Z. a G. MESEZNIKOV (eds.).
Zavstrené na extrémizmus. Vyskumnd stidia. Bratislava: Institat pre verejné otazky, 2017,
s. 17.
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V roku 2008 prekazala moslimska rodina 32 % respondentom, zatial ¢o v roku
2017 to bolo az 73 %. Markantny narast z 21 % az na 59 % nastal aj pri
rodine prist’ahovalcov z menej rozvinutych krajin. Tento narast sa da cias-
tocne vysvetlit’ poukazom na migra¢nd krizu, ktora zasiahla Eurépu v roku
2015. Samotna kriza vSak nie je dostatocnym vysvetlenim, pretoze ta oby-
vatel'ov Slovenskej republiky prakticky vobec nezasiahla. Imigranti sa nasej
krajine vyhybaju a $irsie obyvatel'stvo s nimi nema ziadnu osobnu skuse-
nost’. Dramaticky narast ich negativneho vnimania sa tak neda vysvetlit’ len
odkazom na samotny problém migracie, do Gvahy treba zobrat’ aj sposob,
akym sa o tomto probléme diskutuje vo verejnom priestore. Pokial’ oficialni
reprezentanti $tatnej moci vykresl'uju migrantov ako bezpecnostnd hrozbu
¢islo jedna, pokial’ st ochotni prijat’ na nase uzemie len utec¢encov s kres-
t'anskym vierovyznanim, potom sa niet co ¢udovat’, ze takyto rezervovany
postoj podnecuje v obyvatel'stve obavy, ba priam az nenavist’.

Na zaciatku sme zd6vodnili, preco sa doveryhodnost” osoby zvysuje ziska-
nfm verejného dradu a preco sa taito doéveryhodnost’ prenasa z osoby na jej
slova. Prejavy uradnych osob maju vic¢siu vahu, a preto tieto osoby nest vac-
$iu morélno-politicki zodpovednost’ za to, ¢o a ako hovoria. Pri prilis vel-
kych excesoch mozno politickti korektnost’ vynucovat’ aj sudne: neférové
generalizacie by nemali byt” obsiahnuté v oficidlnom texte prava, v opa¢nom
pripade ich mézu sidy zrusit’ v ramci vynucovania zakazu diskriminacie;
prilis necitlivy jazyk zas moze viest’ k podnecovaniu nenavisti a v takejto
podobe moze byt” postihnutePny ako nenavistny prejav. Ci v jednom alebo
druhom pripade, politicka korektnost’ sa zda byt’ vhodnym prostriedkom,
ako korigovat’ prejav tak, aby bol konformny s ustavnymi hodnotami demo-
kratického a pravneho statu.

3  KRITIKA POLITICKEJ KOREKTNOSTI

Politicky nekorektny prejav nie je ,,otvorenou a pravdivou re¢ou”, ako sa sna-
zil sugestivne presvied¢at’” Robert Fico. Politickd korektnost’ nim nebrani
navrhovat’ ,,optimalne riesenia® spolocenskych problémov, ako tvrdil Ivan
Miklo$ bez toho, aby to demonstroval ¢o i len na jednom priklade. Na to, aby
verejna diskusia produkovala dobré vysledky nie je potrebné, aby v nej zazneli
(a boli predmetom vazneho postdenia) vsetky myslite’'né nazory. Zoberme
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si ako priklad problém vyhodnocovania svedeckych vypovedi pred stat-
nymi organmi. Ako velmi pomaha pri rieseni tohto problému nazor, podla
ktorého prislusnici réomskeho etnika maji ,,rémsku mentalitu™ (,mentalita
romica”), v dosledku ktorej ich svedecké vypovede nemaji ziadnu kredibilitu?
Ako vel'mi by obohatil diskusiu o prevencii ekonomickych trestnych ¢inov pri-
spevok, podl'a ktorého drviva vicsina danovych podvodnikov ma bielu farbu
pleti? O akua vyhodu prideme, ak v diskusii o zrovnopravneni sexudlnych mensin
nebudeme oznacovat’ zastancov emancipacie za ,,perverznych® a jej odporcov
za ,,bigotnych*? Toto vsetko su vyrazy, ktoré st pre vecny rozmer diskusie nie-
len zbytoc¢né, ale aj skodlivé, pretoze odvadzaju pozornost’ od povodnej témy.
Rozumna kritika politickej korektnosti nesmeruje proti korektnosti samot-
nej, ale proti spdsobu jej uplatiiovania. Politicka korektnost’ totiz méze byt’
skodliva, ak sa asertivne presadzuje na miestach a v kontextoch, kde to nie
je nevyhnutné, vhodné alebo spravne. V predchadzajicom texte som sa sna-
zil obhajit’ tézu, ze politicka korektnost’ je vhodnym nastrojom korekcie
prejavu ucineného vo verejnopravnom kontexte; predmetom mojho zaujmu
bol jazykovy prejav verejnej moci alebo l'udi, ktoti sa o tito moc uchadzaji;
hovorili sme o ,,aradnych osobach® a o ,,politickych prejavoch®. Tieto pre-
javy su $pecifické, pretoze ich ultimatnym dcelom je legitimizovanie verejnej
moci, a teda aj legalneho vykonu nasilia. Politickd korektnost” je tym vhodnej-
$ia, ¢im viac sa posudzovany prejav priblizuje k tomuto kontextu. Nasledujica
schéma ilustruje, ako by mohlo vyzerat’ zoradenie kontextov prejavu podla
toho, ako vel'mi je vhodné, aby bol dany prejav politicky korektny:

iformulacia slov zdkona tajny sukromny dennik

; predvolebny prejav

i umelecka satira
gvzdelévacie kurzy neverejné hodovanie
i politickych stran i vedecky diskurz dlhoroénych kamarat

-kej korektnosti 0%

Kiritika politickej korektnosti by sa ani tak nemala ststredit’ na otazku, ¢i ide
o vhodnu korekeiu prejavu, ako skor na otazku, kedy je tato korekcia vhodna
a kedy nie. S tym bezprostredne savisia aj d’alsie otazky: V ktorych kontextoch
je pouzivanie politicky korektného jazyka také Ziaduce, ze by sa malo
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vynucovat’ prostrednictvom pravar Kedy korektnost’ presadzovat’ len pro-
strednictvom nepravnych institucionalnych mechanizmov? Kedy to ponechat’
na zivelné spolocenské procesy? A kedy je presadzovanie korektnosti vyslo-
vene nevhodné ¢i skodlivé? Legislativec formulujuci text pravneho predpisu
ma ovela mensiu mieru autorskej licencie ako nastro¢ny mladenec piSuci
si do svojho tajného dennika. Umelecka satira méze provokovat’ viac ako poli-
ticky prejav, pretoze jej Standardnou pracovnou metédou je zjednodusenie,
zveli¢enie a metafora a jej Standardnou pointou je moralna kritika 0sob, zvykov
a institaci. Rovnako mo6zu provokovat’ aj prejavy prednesené na univerzitnej
pbde, pretoze prave ta vytvara priestor pre sut’az roznych myslienok, nazorov,
te6ril ¢i hypotéz uchadzajucich sa o uznanie na zaklade ich vecnej spravnost,
nie na zaklade ich schopnosti kumulovat’ ,,politicky kapital“. Ak si odporcovia
korektnosti myslia, ze politicky nekorektné prejavy su pravdivé a vystizné,
potom je univerzita tym najspravnejsim miestom, kde sa da kriticky preskui-
mat’, ¢i je toto ich presvedcenie dovodné. To vSak neznamenad, ze na univerzite
nemoze prebichat’ selekcia prejavov. Na hodine z metodolégie socialnych vied
moze byt” celkom uzito¢né venovat’ sa otazke, ¢i je korektné hovorit’, ze ,,muzi
st mudrejsi ako zeny* len preto, ze v urcitom 1Q teste ziskavaju v priemere
vyssie skore. Asi vsak nema zmysel pozyvat’ na metodologicku konferenciu
recnika, ktory je znamy svojou inklinaciou k sexizmu a svojou rezistenciou voci
racionalnym argumentom. Aj tu je kI'iCova spravna miera.

4 ZAVER

Politicka korektnost’ je vhodnym sposobom korekcie prejavu 0sob konajucich
v mene moci demokratického a pravneho statu alebo 0s6b, ktoré sa svojim pre-
javom o tato moc uchadzaji. Vynucovanie korektnosti je v prvom rade vecou
moralno-politickej zodpovednosti konkrétneho autora prejavu, no v pripade
prilis velkych excesov (napr. prijatie diskriminacnej legislativy alebo zverejne-
nie nenavistného prejavu) ju mozno vynucovat’ aj prostrednictvom prava. Prilis
asertfvne presadzovanie korektnosti, osobitne mimo verejnopravneho kontextu,
vsak moze predstavovat’ neprimerany zasah do slobody prejavu.

Contact — email
hummox(@gmail.com
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Rozpustenie politickej strany ako
efektivny institat militantnej demokracie?
Pripadova Studia zo Slovenska

Katarina Kuklova

Katedra tedria prava a Ustavného prava, Pravnicka fakulta
Trnavskej univerzity v Trnave, Slovenska republika

Abstract in original language

Rozpustenie politickej strany ako institut militantnej demokracie je zasahom
do slobodnej sut’aze politickych stran a prava slobodne sa zdruzovat’ v poli-
tickych stranach. Politicka strana moze byt’ rozpustena, ak jej program alebo
¢innost’ smeruje k odstraneniu demokratického rezimu alebo obmedzova-
niu zakladnych prav a slobod. Prispevok sa zameriava najmi na slovensky
pripad rozpustenia politickej strany Slovenska pospolitost’- Narodna strana.
V zavere sa autorka pokisa o reflexiu moznosti rozpustenia politickej strany
LPudova strana Nase Slovensko.

Keywords in original language

Rozpustenie politickej strany; politicka strana; militantna demokracia.

Abstract

Dissolution of a political party as an institution of militant democracy
is an interference in the free competition of political parties and the right
to freely associate in political parties. A political party may be dissolved if its
program or action is aimed at removing the democratic regime or restricting
fundamental rights and freedoms. The paper focuses mainly on the Slovak
dissolution of the political party Slovenska pospolitost’ - Narodna strana.
Finally, the author tries to reflect on the possibility of dissolving the political
party Pudova strana Nase Slovensko.

I Tento prispevok bol vypracovany v ramci projektu APVV-17-0056 s ndzvom Ustava
liberalno-demokratického $tatu a radikalizdcia politicke) kultiiry.
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1 uvoD

Po dejinnych skusenostiach s totalitnymi rezimy v strednej Eurdpe neu-
stava boj s politickfm extrémizmom ani v sicasnosti. Slovenska republika
je nest’astnym prikladom toho, ze aj v dnesnych ¢asoch mo6zu byt’ poslan-
cami parlamentu osoby, ktoré sa hlasia k myslienkam extrémizmu, rasi-
zmu a oslavuju nacistickych predstavitelov. Po poslednych parlamentnych
vol'bach sa do parlamentu dostala politicka strana Pudova strana Nase
Slovensko, ktorej hlavym predstavitelom je Marian Kotleba, byvali lider
strany Slovenska pospolitost’, ktora bola v roku 2006 rozpustend Najvyssim
sidom SR. Pricom v roku 2017 generalny prokurator podal navrh na roz-
pustenie aj sucasnej strany Mariana Kotlebu.
Otazka, ktora sa nam na prvy pohlad vynara v mysli je ta, ¢i institat roz-
pustenia politickej strany, vo forme akej ju pozname teraz, je efektivnym
nastrojom pre boj proti politickému extrémizmu?
Institat rozpustenia politickej strany moézeme povazovat’ za jeden z nastro-
jov militantnej demokracie. Koncept militantnej demokracie kladie doraz
na ochranu uréitych pre demokraciu doélezitych hodnoét. Tento koncept
je zalozeny na presvedceni, ze su skupiny politickych aktérov, ktoré nie st iba
nespravne, ale aj nebezpeéné pre samotni demokraciu.” Za otca tejto koncep-
cie povazujeme Karla Loewensteina, ktory v roku 1937 publikoval dve casti
clanku ,,Militantna demokracia a zdkladné prava“.’ V tychto clankoch sa zaobe-
ral ochranou demokracie pred fasizmom, poukazoval na $taty, v ktorych pri
moci boli fasistické strany, pricom do kontrastu pridaval priklady demokratic-
kych statov, ktoré svojou legislativou obmedzovali niektoré prava za ucelom
ochrany demokratického zriadenia.* Podla Loewensteina fasizmus moZno
2 JOVANOVIC, M. How to justify ‘militant democracy’: Meta-cthics and the game-like
character of democracy. In: Philosophy and Social Criticism, 2016, ro¢. 42, ¢. 8, s. 745-746.
3 LOEWENSTEIN, K. Militant Democracy and Fundamental Rights. Part I. In: Awmerican
Political Sience Review, 1937, ¢. 3, s. 417—432.
LOEWENSTEIN, K. Militant Democracy and Fundamental Rights. Part I1. In: American
Political Sience Review, 1937, €. 4, 5. 638-658.

4 Loewenstein pouziva Ceskoslovensko ako priklad krajiny, ktora ma demokratické zria-
denie a zaroven svojimi institatmi si svoje zriadenie chrani.
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povazovat’ za techniku ziskavania moci v $tate. No aj tak je skuto¢nost’ou,
ze militantna demokracia prebera cely rad aspektov ochrany $titu a rezimu,
ktoré vyuzivaju aj nedemokratické Staty a rezimy, vyuziva ich vsak na Speci-
ficky normativay ucel, ktorym je ochrana demokratického a pravneho $titu.’
Demokracia vyuziva najmi opatrenia pravneho charakteru ako je napriklad
zakaz zhromazd'ovania alebo aj rozpustenie politickej strany, ktoré mozno
povazovat’ za najkrajnejsie riesenie situacie. Z opatreni nepravneho charak-
teru mozno spomenut’ najmi zvysovanie informovanosti o totalitnych rezi-
moch, extrémizme, hate speech ¢i prehlbovanie vedomosti o historickych
stvislostiach.

Medzi podstatné prvky militantnej demokracie patri viazanost’ hodno-
tami, pripravenost’ na obranu a prevencia ochrany demokratického $titu.®
Pod viazanost'ou hodnotami mame na mysli skutocnost’, ze demokraticky
stat sa hlasi k hodnotam, ktorym prisudzuje $pecilny vyznam a tieto nechce
dat’ k dispozicii. Pripravenost’ na obranu znamena, ze demokratické zri-
adenie je pripravené kedykolvek branit’ sa pred extrémistickymi ndzormi.
Prevencia ochrany demokratického $tatu znamena, ze stat by nemal reago-
vat’ az vtedy, ked’ extrémisti porusia zakonné normy, ale mal by nastrojmi
militantnej demokracie prechadzat’ vzniku ohrozenia demokracie.

Slovenska pravna tprava tieto jednotlivé prvky reflektuje v réznom spektre
institatov militantnej demokracie, ktoré davaji pomerne Siroké moznosti
v boji proti extrémistickfm myslienkam a ich predstavitefom. Prikladom
tychto instititov je pravna uprava trestnych cinov extrémizmu alebo
aj samotna moznost’ rozpustenia politickej strany.

2  ROZPUSTENIE POLITICKE) STRANY
V SLOVENSKYCH PODMIENKACH

Rozpustenie politickej strany je krajnou moznost'ou, ako sa demokraticky

rezim moze vysporiadat’ s politickou stranou ¢i hnutim, ktoré sa snazf o zru-

senie demokratického zriadenia Statu.

5 MARES, M. a S. VYBORNY. Militantni demokracie ve stiedni Evropé. Brno: CDK, 2013,
s. 13.

6 BACKES, U. a E. JESSE. Politischer Exctremismus in der Bundesrepublik Deutschland. Band 11:
Abnalyse. Koln: Verlag Wissenschaft und Politik, 1989, s. 279-280.
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Zakonnd upravu prava zakladat’® politické strany nachadzame v zikone
¢. 85/2005 Z.z. o politickych stranich a politickych hnutiach v zneni neskor-
$ich noviel. Tento zakon ustanovuje podmienky pre vznik a zanik politicke;
strany, ich prava a povinnosti a taktieZ aj sankcie za nesplnenie tychto povin-
nostl. Podla § 2ods.1: ,,Strana, enrdpska strana a enrdpska naddcia nesmii svojimi
stanovami, svojim programom alebo Gnnostou porusovar’ Ustavn Slovenskej republiky,
distavné Zakony, dkony a medzindgrodné minyy. Pokial strana tato zakladnu
povinnost’ porusuje moze byt’ rozpustend. Nezalezi na tom, ¢i jej program
odporuje tstave (alternativne Ustavnym zakonom, zakonom, medzinarod-
nym zmluvam) alebo je to ¢innost’ samotnej strany. Tieto dve podmienky
nemusia byt’ naplnené kumulativne. Nasledne zakon v § 170ds.1 strucne
upravuje podanie navrhu na rozpustenie strany: ,,Na podanie navrhu na rozpus-
tente strany je opravneny generdlny prokurdtor, ak strana kond v rogpore s § 2 ods. 1.
O ndvrhu rozhoduje spravny sid.” Spravaym sudom sa v tomto pripade mysli
spravne kolégium Najvyssieho sudu Slovenskej republiky.

Na navrh generdlneho prokuratora bola rozpustend aj politickda strana
Slovenska pospolitost’ - Narodna strana, ktorej hlavnej predstavitelom
bol Marian Kotleba. Najvyssi sud vydal tento rozsudok dna 1.marca 2006
pod sp.zn. 35Sz 79/2005, pricom toto rozhodnutie bolo vydané do 3 mesia-
cov od prijatia navrhu generalneho prokuratora.

Najvyssi sud sa vo svojom rozhodnuti opieral o dva hlavné dovody rozpus-
tenia tejto politickej strany. Prvym dévodom rozpustenia strany bolo, Ze pro-
gram presadzoval zmenu zo sucasného systému parlamentnej demokracie
na usporiadanie $tatu na zaklade stavovského principu. Spolo¢nost’ mala
byt na zaklade zoskupenia obc¢anov podl'a jednotlivych povolani rozdelena
do stavov, ktoré mali byt pomerne zastupené v Slovenskej narodnej rade,
a to na zaklade poctu registrovanych clenov. Registracia do stavov mala byt’
dobrovol'na, ale len registrovany clen mal pasfvne a aktivne volebné pravo.
Jednotlivé stavy si mali spomedzi seba vyberat’ zastupcov do Slovenskej
narodnej rady a ostatnych volenych organov.

Najvyssi sud v tomto bode konstatoval, ze ,,fakdto rprava volebného priva
Je nepochybne v rozpore s Hankom 30 ods. 1 distavy, a teda porusuje aj princip vseobecného
volebného prava, nakolko podmierinje vikon aktivneho a pasivnebo prava registricion
v stave, a siicasne viage blas len na volbu prislusnika daného stavu™. Sicasne porusuje
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princip rovnosti volebného prava tym, ze zastipenie stavov v zastupitel'skom
organe nema odrazat’ vysledok vseobecnych volieb, ale ma byt’ stanovené
na pomernom principe podla poctu registrovanych ¢lenov stavu, v dosledku
¢oho by hlasy clenov roznych stavov nemali rovnakd vahu.

Druhym dévodom bola prava tzv. Narodného principu, podla ktorého prvora-
dou ulohou Slovenského $tatu bude zabezpecenie vlastného slovenského naroda
vo vsetkych oblastiach Zivota a az potom starostlivost’ o ostatnych obcanov.

Najvyssi sud tento postoj hodnotil tak, ze ,,vedie & nerovnémn postavenin obia-
nov a nasledne k diskrimindcii prisiusnikov narodnostnych mensin a etnickych skupin
vo vxtabu k arucenin akladnych prav a slobod uvedenyeh v drubef hlave sistavy, hoci
tieto sa garuiujii na sizemi SR vsetkym, bez obladu na poblavie, rasu, farbu pleti, jazyk,
viern a nabogenstvo, politické & iné zmyslanie, ndrodny alebo socidlny povod, prisiusnost’
k narodnosti alebo etnickej skupine, majetok, rod alebo iné postavenie. Nikoho nemozno
% tichto ddvodov poskodzovat, zvyhodiovat’ alebo zmevyhodiovar’s Dalej Najvyssi
sud konstatoval, ze ,,naplnenim programu politicke strany Slovenskd pospolitost’ -
Narodna strana by ug samotnd prislusnost’ & narodnostney mensine alebo etnickey sku-
pine viedla k ujme jej prislusnikov na pravach.

Tieto dva doévody boli vylu¢ne zakladom pre zaver, podl'a ktorého ,,b0/i napl-
nené materidlne divody rozpustenia politickef strany spocivajiice v tom, Ze v demokratic-
kej spololnosti zalogenej na principe rovnosti foveka a obéana a na pravidldch pravneho
Statn mozno programovat’ Zmenu v principoch zakladnych obianskych a politickych prav
a slobdd len za podmienky, Ze programovand mena je sama osebe v silade so iklad-
mymi demokeratickymi principmi vymedzenymi v Medzindrodnom pakte o obcianskych
a politickych pravach, s ktorymi sii ciele politickej strany Slovenskd pospolitost™- Nirodna
Strana v rozpore, pretose smeruji k odstranenin akladnych principov rovnosti nvedenych
v dankn 25 a 26 nvedeného medzindrodného dohovorn.*

Generalny prokurator vo svojom navrhu na rozpustenie uviedol viaceré
dovody, pre ktoré by SPNS mala byt’ rozpustena. Medzi inym je vhodné
spomenut’ v programe vyjadrené postoje proti Zidom, Rémom, Mad’arom,
vystipenie SR z Medzinarodného menového fondu a inych medzinarod-
nych organizacii, rehabiliticiu Jozefa Tisa, prehodnotenie slovenskych dejin
atd. Tymito dovodmi sa Najvyssi sud odmietol zaoberat’, pretoze podla
jeho nazoru nebol vyslovne naformulovany pravny dévod, v ktorom gene-
ralny prokurator vidi porusenie ustavy alebo zakonow.
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Navrh na rozpustenie SPNS obsahoval aj opis ¢innosti, ktorta vykonavali jej
popredni predstavitelia, a ktord generalny prokurator povazoval za porusujicu
ustavu a zakony. Najvyssi sud sa vsak ani v tomto pripade nezaoberal obsahom
verejnych vystupeni predstavitelov strany, na ktorych hlasali neznasanlivost’
vodi inym prislusnikom narodov, s poukazom na to, ze tieto vystupenia pova-
Zuje za sucast’ napliania programu, ktory uz bol zhodnoteny ako porusujtici
ustavu. Najvyssi sud neprihliadol ani na trestné stthania vedené voci predsta-
vitefom strany za podporu a propagaciu hnuti smerujicich k potlaceniu prav
a slobod obcanov, pripadne hanobenia naroda, rasy a presvedcenia a podne-
covania k narodnostnej, rasovej a etnickej nenavisti, a to z dévodu, ze v Case
rozhodovania o rozpusteni strany neboli tieto konania pravoplatne ukoncené.

KedZe Najvyssi sad postavil celé rozhodnutie o rozpusteni SPNS len
na bodoch programu, tak reakcia predstavitelov tejto rozpustenej strany
bola pochopitelne jednoducha, a teda odstranenie problematickych casti
programu v novej strane, v ktorej pokracovali so svojou ¢innost’ou.

Dalsou stranou, v ktorej Marian Kotleba pokracoval vo svojej ¢innosti
je Ludova strana- Nase Slovensko. Istym sposobom sa ndm ukazuje vzo-
rec spravania Mariana Kotlebu a jeho privtzencov v pripadoch hrozby roz-
pustenia politickej strany, v ktorej posobia. Vyuzivaji medzeru v zakone
o politickych stranach, konkrétne mame na mysli institut sankcie spojene;j
s rozlozenim extrémistickej strany, tak ako to maja v pravnej aprave nicktoré
krajiny. Prikladom by mohlo byt’ Francuzsko kde v pripade, ze extrémisticka
politickd strana bola rozpustena rozhodnutim sidu, su hlavni predstavite-
lia postihnuti sankciou zakazu vytvorenia a posobenia v politickej strane
na urcitd dobu.” Nie st postihovani priamo zakladatelia strany, nakolko
by vyhradeni ¢lenovia extrémistickej skupiny mohli zakladat’ nové politické
strany bez toho, aby boli dotknuti hlavni predstavitelia, ktor{ $iria extrémi-
stické myslienky. O takomto obmedzeni sa zacalo diskutovat’ na Slovensku
aj v spojitosti moznym rozpustenym Kotlebovej strany DSNS.*

7 STUPNAN, L Rozpustenic kotlebovcov stoji na side. Dennék Pravda [online]. Dostupné
z: https:/ /spravy.pravda.sk/domace/clanok/459605-rozpustenie-kotlebovcov-stoji-na-
-sude/ [cit. 6. 1. 2019].

8 SLIZ, M. Kotlebovym poslancom hrozi stop. Koalicia chce zakrocit’ proti rozpustenym
stranam. HN Sikvensko [online]. Dostupné z: https://slovensko.hnonline.sk/967961-
-politikom-z-rozpustenych-stran-hrozi-stop-od-koalicie [cit. 6. 1. 2019].
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Extrémisti si vytvaraju tzv. ,,hybernujice strany*, ktoré v pripade hrozby roz-
pustenia politickej strany, v ktorej sa sustredi hlavna personalna zlozka ved-
ucich osobnosti, ,,prebudia® obnovou aktivit v danej strane, presunom casti
personalneho zlozenia z povodnej strany atd’. Tento vzorec vyuzil pri rozpus-
ten{ strany Slovenskd pospolitost’ - Narodna strana, kedy jeho hybernujicou
stranou bola sucasna strana udova strana Nase Slovensko (ktorej len zmenil
nazov). Opitovne ho vyuziva teraz, kedy od maja 2017 bol podany navrh
na rozpustenie strany Pudova strana - Nase Slovensko, a Kotleba priblizne
od juna 2017 aktivoval svoju d’alsiu hybernujicu stranu s nazvom Ludova
strana Pevnost’ Slovensko (pévodny nazov strany bol len Pudova strana).’

Najvyssi sad pri rozhodovani o rozpusteni SPNS postupoval podl'a nasho
nazoru prili§ formalisticky, ked’ sa zameriaval len na jednotlivé body pro-
gramu bez Sirsicho kontextu. V ramci prebiehajiceho konania o rozpusteni
IESNS bude musiet’ prihliadat’ aj na iné skutocnosti a sirsie suvislosti, a prave
v tomto pripade ndm moéze byt’ uzito¢na judikatira inych sidov vo veci
rozpustenia extrémistickej politickej strany.

Eurdopsky sud pre Pudské prava vo veci, ktora sa tykala rozpustenia
Mad’arskej gardy vyslovil: , Politickd strana mige presadzovat’ Zmenu prdva alebo
dstavnych akladov stitu len 3a dodrgania dyoch podmienok: po prvé, vylucne akon-
mymi a demokratickymi prostriedfanmi, a po drubé presadgovand mena musi byt sama
0 sebe v siilade s fundamentdlnymi demofkratickymi principmi. Strana, ktoref predstavi-
telia podnecujii ndsilie alebo presadzujii politikn, ktord nerespektuje demokracin alebo
Je gzamerand na_jej nicenie alebo obmedzovanie gakladnych prav a slobid, sa nemige
domdbat’ ochrany podla dohovoru proti sankcidm, ktoré jej 3a takéto konanie boli nlo-
Zené. Nikto sa nemoge spoliehat’ na ustanovenia dohovorn za dicelom, aby oslaboval
alebo nicil idedly a hodnoty demokratickej spolocnosti. Medzi takéto hodnoty sid zaradil
aj koexcistencin Henov spoloinosti bez, rasovey segragdcie. “°

ESEP  tymto odsekom podporil rozhodnutie Regionalneho sidu
v Budapesti, ktory rozpustil Mad’arska gardu, pricom v odévodneni uviedol,
ze pojem ,,ciganska kriminalita® predstavuje zovseobecnenie jasne zalozené

9 KOVAC, P. Kotlebovci menia nazov druhej strany na Pevnost” Slovensko. SME [online].
Dostupné z: https://domov.sme.sk/c/20556698/kotleba-Isns-nova-ludova-strana-pev-
nost-slovensko.html [cit. 6. 1. 2019].

10 Rozhodnutie Eurépskeho sudu pre Fudské prava zo dna 9.jula 2013, vo veci Iona v.Ma-
darsko, &. st’az.: 35943 /10.
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na rasovych a etnickych dovodoch, ktoré porusuje princip rovnosti v dostoj-
nosti a pravach. Dané diskrimina¢né myslienky boli podporované demon-
straciami sily a vyhrazkami, a to konkrétne na viacerych pochodoch orga-
nizovanymi Mad'arskou gardou, pricom ucastnici mali na sebe uniformy
so symbolmi na rukavoch, ktoré pripominali symboly dostojnikov Sipového
kriza (fasisticka strana v Mad’arsku v rokoch 1944-1945).

WStanovy a program politicke strany nemoin byt brané do dlvaly ako jediné kritérid pre
stanovenie cielov a danmerov strany. Skidisenosti denskych Stitoy ukdazali, e politické strany
v minnlosti neodhalili svoje ciele odporujiice fundamentdlnym principom denokracie v oficidl-
nyeh programoch a dokumentoch az do okamibn prevzatia moci. Z tobto dévodu musi byt
program porovndvany so skutkami predstavitelov strany a ndazormi, ktoré gastavaji. Z tobto
istého ddvodu Zdrovert nemozno ocakdvat’ od Stat, aby odloFil zdsah ag do casu, kym poli-
tickd strana iska moc a zalie uskutociovat’ redlne kroky na gavedenie politiky nezlucitelne
0 Standardmi demokracie. Prdve naopafk sid nzndva pravo stitn v pripade hroziaceho nebez-
pecenstva zasiabnut’ preventivne, este pred tim, ne sa takdto politika zalne realizovat’ ‘"
Z.0 zaverov, ktoré ESI’P formuloval v tomto rozhodnut{ vieme identifikovat’
nasledujtce kritéria, ktorymi by sa mali sudy riadit’ pri posudzovani toho,
¢i by dana politicka strana resp. hnutie mala byt’ rozpustena:

e dexistujudostato¢né dokazy o bezprostrednom ohrozeni demokracie;

* ¢i konania a prejavy predstavitelov dotknutej strany su pricitatelné
strane ako celku;

* (itieto konaniaa prejavy pricitatelné strane zakladaji celok, ktory dava
jasny obraz o modeli spolo¢nosti, presadzovanom politickou stranou,
ktory je nezlucitelny s konceptom demokratickej spolo¢nosti.

Skor ako ESIP rozhodoval o rozpusteni Madarskej gardy, rozhodoval
Najvyssi spravny sud Ceskej republiky o rozpusteni Délnickej strany, pricom
navrh na rozpustenie podala vlada CR."? V dnes uz kultovom rozhodnuti
Najvyssi spravany sad poukazal na to, ze dévod pre rozpustenie Délnicke;j
strany plynie z kumulativineho naplnenia podmienok:

* zistitena ¢innost’ politickej strany je protipravna;

e tuto ¢innost’ mozno pricitat’ strane;

11 TIbid.
12 Rozhodnutie Najvyssicho spravneho stdu Ceskej republiky zo diia 17.februara 2010, sp.
zn. Pst 1/2009.
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e strana predstavuje bezprostrednd hrozbu pre demokraticky pravny
stat;

e zamyslany zasah je primerany sledovanému cielfu, a teda nie
je narusena proporcionalita medzi obmedzenim prava zdruzovat’
sa a zaujmom spoloc¢nosti na ochrane jej hodnot.

Rozpustenie DS bolo od6évodnené jej programom, verejnymi vystipeniami
jej predstavitelov, symbolmi pouzivanymi stranou, ale taktiez aj prepoje-
nim a spolupricou s neonacistickymi organizaciami ako Narodni odpor
a Autonomni nacionalisté, ¢i posobenim ochrannych zborov DS. Na via-
cerych miestach rozhodnutia bol zvyrazneny fakt, ze jednotlivé body pro-
gramu vedu len k pochybnostiam a obavam, ale samy o sebe neumozfiuju
urobit’ zaver o naplneni dovodov pre rozpustenie politickej strany.

KTPacova sa zda najmi otazka bezprostrednej hrozby pre demokraciu, s kto-
rou sa zaujimavo vysporiadal Najvyssi spravay sid CR, pricom ju zéroveri
spaja s prevenciou:
(- )Soud prikrocil k prezkumu bexprostiednosti rizika obrogeni demokracie. Stat
pochopitelné miie gabranit realizaci politického projektu, neslucitelného se zakladninmm
prdvnimi a distavnimi principy, jesté ditve, neg bude uveden v Zivor konkrétnimi akty,
které mohou obrozit obéansky smir a demokraticky resim v emi, musi ovsem existo-
vat skutecné a bezprostiedni nebezpeci ohrogeni demokracie. Rozpusténi strany nent jen
reakci na jeji chovdani v minulosts, ale je predevsim do budoncna namivenym aktem brinici
se demofkracie proti redlné existujicinu nebezpeci. Pro hodnocent cinnosti politické strany,
spojené se snahou Ziskat iplny obraz o jejich aktivitdch, mize byt relevantni i jednani
této strany v minulosti. Zdroveri podle konkrétnich okolnosti miige byt napr' diilezité, 3da
a jakym piisobem se strana distancovala od svych ditvégisich (ind, da a jak se meénila
Jgi Clenskd dkladna a vedeni, zda doslo & zdsadnimn programovému posunu apod.
(0..)51
V dalsom bode aj na lokalnu uroven destabilizicie pomerov: ,,Zde Soud prede-
v$im konstatuje, Se riziken obrogent demokracie v citovaném rogsudfen nerozumeél pounze
mitru pravdépodobnosts, s niz strana iska parlamentni vétsinu a poté formdilné ,,obrati
kormidlo* statopravnibo uspordddni smérem 3 demofkratickych vod. Rizikenm obrogeni
demokracie je treba rozumét i sta, kdy je strana schopna trebas jen na lokdlni sirovni

13 Ibid., bod 642.
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Wiinné destabilizovat stavajici instituciondlni a pravni systém, a ejména stay, kdy tak
miige init (G dokonce Gni opakované a stit jen s vynalogenin neptiméreného risili a pro-
stiedfkii garantuje ochranu prav a svobod obyvatel dané lokality. Pokud je vysledken jed-
ndni politické strany v uriité lokalité nejen prima destabilizace tohoto mista, ale i zpro-
stiedkované rigiko destabilizace a piipadné spolecensky negddoncich jevii (eskalace ndsili)
v jinyeh lokalitdch, je jig nmogné hovorit o begprostiednin nebepeci ohrogent demokracie.
Toto obrogent se tedy nemusi Zdat v jednom okamsikn zjevnym vsem obyvateliim celého

statu. “1*

Nasledne sa Najvyssi spravny sad formuloval zaver, ze rozhodnutie sudu
o rozpusteni politickej strany ma aj vyznamny preventivny ucinok: ,,Za #éto
sitnace je legitimni se ptat, da md vibec smysl (init takovy krok, jakym je rozpus-
téni Délnické strany. Soud dospé] k zavéru, e md. Negavisle na mozné ,reinkar-
naci* Délnické strany v podobé jiného politického subjektn totig Sond dospél k zavéru,
Ze je nutné jasné pojmenovat hodnoty prosazované touto stranon, jednoznacné konstato-
vat, Ze ideologie navazujici na totalitni konstrukei naciondlniho socialismu predstavuje
o, a e existujici systém pravnich hodnot Ceské republiky neni s takovon ideologii
kompatibilni. Soud pripomind, Ze rozhodnuti o rozpustént politické strany ma vyznam-
nou preventivni funkei. Byt by stejni {enové rozpusténé politické strany & kdokoliv jiny
zaloFili novy politicky subjekt, musi tak (init s védomim predehoziho rozpustént, které

nastavuje hranice jejich budoucimu jednans. >

Tu vraciame k zaciatku tohto prispevku, v ktorom sme spomenuli, ze jed-
nym z prvkov konceptu militantnej demokracie je prevencia ochrany demo-
kratického rezimu. Najcastejsie sa tento prvok chape cez opatrenia neprav-
neho charakteru, ako je zvySovanie informovanosti o totalitnych rezimoch
¢i extrémizme a pod. Otazkou zostava k ¢omu smeruje tito prevencia?
Prevencia pred $irenim extrémistickjch myslienok? Prevencia pred vznikom
dalsej extrémistickej strany?

Ako aj sam Najvyssi spravny sid predpokladal, tak tito prevencia nebude
smerovat’ k zakladaniu novych extrémistickych politickych subjektov. Istotne
méze dostatocne podrobné od6évodnenia rozhodnutia o rozpusteni politic-
kej strany pdsobit’ do budicna na osoby, ktoré by si cheeli zalozit’ stranu
s podobnym zameranim, aby lepsie zvazovali obsah svojich stanov a obsah

14 Ibid., bod 643.
15 Ibid., bod 658.
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svojich verejnych vyjadreni. Taktiez takéto od6évodnenie moze byt kom-
pasom pre pripadnu d’alsiu rozhodovaciu ¢innost’ vo veciach rozpustenia
politickej strany a minimalne modze nastavit’ limity pre to, ktoré druhy ¢in-
nosti je mozné alebo nemozné pric¢itat’ strane, a ktoré takéto aktivity mozu
¢i nemo6zu ohrozovat’ demokratické zriadenie Statu.

Avsak to, ¢i takéto odovodnenie moze mat’ preventivany ucinok pri $ireni
extrémistickych myslienok, vidime skor negativne. Hoci je nevyhnutné
si priznat’, ze slovenské rozhodnutie o rozpusteni extrémistickej politicke;
strany je v mnohom formalnejsie a bez hlbsej analyzy ¢i dokonca podrob-
nejsieho testu proporcionality, na rozdiel od ¢eského rozhodnutia, tak extré-
misti a ich myslienky zostavaju rovnaki, ale sposoby prejavovania sa menia.
Postupny prechod neonacistickey scény k Specifikdm pravicového exctrémizmu (v jeho polito-
logickom vyzname) sa na Slovenskn udial pod vplyvom viacerych faktoroy, eventudlne ich
vzajommnon synergion: prvé sidery neonacistickej scéne dala policajnd ragia v rokn 2001,
v disledkn ktoref naind ‘ast’ vtedy aktivne scény ustipila do ilegality a anonymity
postupne sa Zbavujile explicitne rasove rétoriky. Nemalit silobu ohral aj vplyv mimo-
viddneho sektorn, ktory v tomto obdobi vykonal stovky Skoleni pre mlddes, viaceré osve-
tové Rampane, vereiné akcie Zamerané na podporn oblianskeho antirasistického frontu.
Tym pomobol vytvarat’ opozicin v radoch middese, ktord sa od tehto hnuti nielenge
distancovala, ale dokdzala ich stipencov vylucovat’ 3 kolektivn ,,akceptovania hodnych
rovesnifkov*. Zdsadny vplyv na postupné transformovanie extrémistickej | neonacistickej
scény mali najmd udalosti rokn 2005 — najmd vragda Daniela Tupého, ktord vyrazne
gmenila verejnii mienkun. Rok na to bola rozpustend strana Slovenskd pospolitost’ —
ndrodnd strana, ¢o bol taktiest zdsadny sider pre hnutie. 1 roku 2009 sa oficidlne dostal
do trestnoprdavne legislativy koncept extrémizmu a tento pojem sa stal ag do siiasnosti
zastresujsicim terminom pre nastupujicu fiazu vo vyvoji scény."®

Sucasné spektrum volicov a podporovatelov Mariana Kotlebu netvoria len
mladi P'udia bez vzdelania. Tvor{ ho aj stredna a star$ia generacia, pricom
priblizne polovica ma maturitu a pitina aj vysokd skolu. Mnohi z jeho pod-
porovatel'ov sa nepovazuju za extrémistov, dokonca ich takéto pomenovanie

16 BIHARIOVA, 1. Postupny prechod od éry neonacizymu k ére pravicového extrémizmu. Dostupné
z: https:/ /atgumentuj.sk/2018/05/30/593/ [cit. 6. 1. 2019].
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urdza.'” Toto je dosledkom toho, ako sa extrémistickd scéna zmenila po roku
2005 a ako sa prejavuje aj dnes. Bihariova tieto zmeny rozclenila do Siestich
okruhov'®:

* novy imidz

e zmeny v rétorike

* nové témy

* definovanie novych nepriatelov

* iné formy aktivit

* zmena cielovej skupiny, u ktorej hl'adaju podporu
Kotlebovci, ako ich neformalne nazyvaja slovenski zurnalisti, odhodili svoje
uniformy, ktoré napadne pripominaju tie nacistické a obohatili svoj satnik
o zelené tricka a hnedé saka, pricom identifikuju sa len cez loga pripnuté
naobleceni. Snazia sa takto splynit’ s vicsinou. Najpodstatnejsia zmena, ktora
im priniesla zna¢nu cast’ volicov, je prave v ich rétorike. Menej prejavov kde
spominaji explicitne tretiu riSu, viac prejav o ,,nepriatel'skych skupinach®,
ktoré formou demagdgie vinia za vsetky problémy spoloc¢nosti. Vo svojich
vyjadreniach sa ¢asto stavaji do pozicie ,,martyrov®, ,,opravnenych rebelov*
a ,,jedinych, ¢o vedia veci pomenovat’ nahlas®. Zostali vSak verni vyuzivaniu
symbolov, ktoré odkazuju na tretiu ri$u. Nie je v8ak vynimocné, ze niektori
¢lenovia popustia uzdu svojmu temperamentu a uskutoc¢nia prejav, ktory
nesie znamky nenavistného prejavu ¢i popierania holokaustu.

Prikladom takéhoto prejavu by mohlo byt konanie samotného predsedu
strany SNS Mariana Kotlebu. Kotleba v Banskej Bystrici v roku 2017
v priestoroch auly $koly odovzdal pred takmer 400 'ud'mi trom rodinam
seky so symbolickou sumou 1488. Kombindcia ¢isel 14/88 je znimym
neonacistickjm odkazom. Cislo 14 odkazuje na frizu 14 slov od Davida
Lane: ,,My musime chranit’ existencin nasich Indi a buddicnost’ bielych deti.* Cislo
88 odkazuje na 6sme pismeno v abecede, ,,H, ktoré slizi ako symbolika

17 KOVAC, P. Extémizmus na Kotlebovi jeho volidi nevidia (Styri chybné argumenty a ich
vysvetlenie). SME [online]. Dostupné z: https://domov.sme.sk/c/20113159/extremi-
zmus-na-kotlebovi-jeho-volici-nevidia-styri-chybne-argumenty-a-ich-vysvetlenie.html
[cit. 6. 1. 2019].

18 BIHARIOVA, 1. Zmeny v prejavoch extrémizmn po roku 2005 a jeho sicasné podoby. Dostupné
z https://argumentuj.sk/2018/05/30/ zmeny-v-prejavoch-extremizmu-po-roku-
-2005-a-jeho-sucasne-podoby/ [cit. 6. 1. 2019].
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pre nacisticky pozdrav ,,Heil, Hitler!“!” Policia v juni 2017 obvinila Kotlebu
z precinu prejavu sympatie k hnutiu smerujucemu k potlaceniu zakladnych
prav a slobod.”

Z extrémistickych trestnych ¢inov st obvinen{ aj d’alsi dvaja ¢lenovia ESNS,
Milan Mazurek a Stanislav Mizik. Mazurek je obvineny z trestného c¢inu
hanobenia naroda, rasy a presvedcenia v jednocinnom subehu s trestnym
¢inom podnecovania, hanobenia a vyhrazania sa osobam pre ich prislus-
nost’ k niektorej rase, narodu, etickej skupine, farbu pleti ¢i povod. Tychto
¢inov sa dopustil vo vysielani zilinského sikromného radia, kde v diskusii
vyslovil viacero vyrokov na adresu Rémov, imigrantov, Arabov a islamu.”'
Mizik je stthany za trestny ¢in vyroby extrémistickych materialov v jedno-
¢innom subehu s trestnym ¢inom hanobenia niroda, rasy a presvedcenia.
Mizik sa podiel'al na vyhotoveni textového dokumentu, ktory bol zverejneny
ako status na socidlnej sieti Facebook, tento text sa tykal udelovania $tatnych
vyznamenani, pricom mu prekazalo, ze vyznamenania udelili 'udom, ktory
sa hlasia k zidovskému vierovyznaniu a prislusnosti.*

3 ZAVER

V histérii Slovenska doposial’ nebola rozpustena politicka strana, ktorej cle-
novia su poslancami Narodnej rady. Ak by doslo k pripadnému rozpusteniu
ISNS, poslanci by nestratili svoje mandaty, av§ak posobili by ako nezaradeni
poslanci az do konca funkéného obdobia.

Odpoved na otazku, ¢i je rozpustenie politickej strany efektivhym insti-
tutom militantnej demokracie, nachidzame odpoved, Ze v slovenskych
podmienkach nie je. A pravdepodobne tento institat nebude efektivny ani

19 RUSNAKOVA, L. Aka je situicia so stranou? NH Shvensko [online]. Dostupné z:
https://focus.hnonline.sk/politika-s-spolocnost/clanok/1054408-aka-je-situacia-so-
-stranou [cit. 6. 1. 2019].

20 TASR. Policia stale vysetruje Kotlebu obvineného z extrémizmu. NH S/ovensko [online].
Dostupné z: https://slovensko.hnonline.sk/1690991-policia-stale-vysetruje-kotlebu-
-obvineneho-z-extremizmu [cit. 6. 1. 2019].

21 MIKUSOVIC, D.: Policajti obvinili Kotlebu za $eky so sumou 1488 €, vraj odkazovali
na nacistickd symboliku. Dennik N [online]. Dostupné z: https://dennikn.sk/836698/
policajti-obvinili-kotlebu-za-seky-s-nacistickym-symbolom-1488/ [cit. 6. 1. 2019].

22 TASR. Kotlebovho poslanca Mizika policia stale vysetruje. Hrozi mu aZ Sest’ rokov vize-
nia. NH Siovensko [online]. Dostupné z: https://slovensko.hnonline.sk/1030685-kotle-
bovho-poslanca-policia-stale-vysetruje-hrozi-mu-az-sest-rokov-vazenia [cit. 6. 1. 2019].
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v krajinach, ktoré maji rovnaka pravnu tpravu a priblizne podobny vyvoj
extrémistickej scény.

Ak by rozpustenie politickej strany malo byt efektivhym nastrojom
na obranu demokracie, tak potom jedine vtedy, ak by sucast’ou sankcie bolo
aj obmedzenie moznosti pésobit’ v d’alsom politickom subjekte pre hlav-
nych predstavitelov rozpusteného politického subjektu. Pripadne tato sank-
ciu spojit’ aj so zakazom pasivneho volebného prava pre hlavnych predsta-
vitelov strany, avsak len po dobu niekolkych rokov.

Takéto opatrenie by dokdzalo na urcity ¢as pomerne efektivne zastavit’
priame ohrozenie pre demokraciu, nakol'ko typickou ¢rtou pre extrémis-
tov minulosti ¢i sucasnosti je princip vodcu ¢i lidra, resp. velmi tzky okruh
0s0b, ktoré st hlavnymi predstavitel'mi strany, ktoré by boli touto sankciou
priamo postihované.
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Abstract

Reforms of the Constitutional Court of Russia that took place in 2010 and
2014 had a negative impact on the authority of the highest body of con-
stitutional review. As a result, the principles of equality of constitutional
judges, the binding nature of the Constitutional Court decisions, the democ-
racy and openness in the work of the Constitutional Court were restricted.
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1 INTRODUCTION

The Russian Constitutional Court was set up during the reformation period.
In December 1990, a short article 119 on the Constitutional Court was
included in the RSFSR Constitution'. A law on it was adopted in July 1991

The current Constitution of the Russian Federation was adopted
on 12 December 1993 by a national referendum. The Chapter “Judicial
Power” had Art. 125 devoted to the Constitutional Court’. On its basis, the
Federal constitutional law No. 1 On the Constitutional Court of the Russian
Federation was adopted on 21 July 1994 (further — CCt Act)*. It must
be noted that the draft of the Act 1994 was not developed in the Parliament,
but by the Court itself. This made it possible to take into account the pre-
vious experience of the Court’s activities and to ensure a quite high profes-
sional level of the document’.

In 2018 we celebrate the 25th anniversary of the Russian Constitution.
The Constitutional Court of Russia is considered to have been created
on 30 October 1991 — the day when the constitutional judges held their first
working meeting (still under the old law)®. Thus, the Constitutional Court
is a couple of years older than the current Constitution. Hence the Russian
Constitutional Court is a product of democratic transformations that took
place in the country in the late 80s—early 90s of the XX century. The very idea

1 Act of the RSFSR of 15 December 1990 ,,On Amendments and Additions to the
Constitution (Basic Law) of the RSEFSR. Website of the Constitution of the Russian
Federation [online]. Available at: http://constitution.garant.ru/history/usst-rsfsr/1978/
zakony/183128/ [cit. 1. 11. 2018].

2 Act of the RSFSR of 12 July 1991 ,,On the Constitutional Court of the RSFSR*. Iega/
system ,,Garant“Jonline]. Available at: http://base.garant.ru/184587/ [cit. 1. 11. 2018].

3 Article 125 of the Russian Constitution. Constitution of the Russian Federation of 12
December 1993. Russian Constitutional Conrt [online]. Available at: http://www.kstf.ru/
en/Info/LegalBases/ConstitutionREF/Pages/default.aspx [cit. 1. 11. 2018].

4 Pederal Constitutional Law No. 1-FKZ of 21 July 1994 ,,On the Constitutional Court
of the Russian Federation. Official website of the Russian Constitutional Court [online].
Available at: http://wwwkstf.ru/ru/Info/LegalBases/FCL/Pages/default.aspx [cit.
1.11.2018].

5 KRYAZHKOV Vladimir and Mihail MITYUKOV. Konstitucionnyj Sud Rossijskoj
Federacii: razvitie konstitucionno-pravovogo statusa [The Constitutional Court of the
Russian Federation: the development of constitutional and legal status|. Gosudarstvo
i pravo, 2011, no. 10, pp. 12-28 (In Russian), p. 18.

6 See the Official website of the Russian Constitutional Court [online]. Available at: http://www.
kstf.ru/ru/Info/History/Pages/default.aspx [cit. 1. 11.2018].
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of the Court was based largely on the European model of constitutional justice
and partly on the experience of the USSR Constitutional Review Committee’.

Since its creation, the Constitutional Court has gained authority among
the public and the legal community. The following decisions of the
Constitutional Court, adopted by it in the first years of operation, caused
a massive public outcry:

1. Judgment of 14 January 1992 No. 1-P-U in the case concerning the

review of constitutionality of the Decree of the President of the
RSFSR of 19 December 1991 No. 289 “On the Formation of the
Ministry of Secutity and Internal Affairs of the RSFSR™.
President Boris Yeltsin planned to unite two power ministries into
one - the Ministry of State Security and the Ministry of Internal
Affairs. The Constitutional Court found this decree unconstitutional
in terms of the separation of powers and the delineation of compe-
tence between the top public authorities.

2. Judgment of 30 November 1992 No. 9-IT in the case concerning the
review of constitutionality of the Decrees of the President of the
Russian Federation of 23 August 1991 No. 79 “On Suspension
of Activity of the RSFSR Communist Party”, of 25 August 1991 No.
90 “On the Property of CPSU and RSFSR Communist Party” and
of 6 November 1991 No. 169 “On the Activity of the CPSU and the
RSFSR Communist Party”, as well as the review of constitutionality
of CPSU and CP of the RSFSR’.

By his decrees, President Yeltsin intended to suspend and then
stop the activities of the Communist Party of the Soviet Union.

7 KRYAZHKOV, MITYUKOV, op. cit., p. 28.

8 Judgment of 14 January 1992 No. 1-P-U in the case concerning the review of constitu-
tionality of the Decree of the President of the RSFSR of 19 December 1991 No. 289
,»On the Formation of the Ministry of Security and Internal Affairs of the RSFSR*.
Legal system ,,Garant [online]. Available at: http://www.garant.ru/products/ipo/prime/
doc/12011601/#ixzz5WUGgk4dM [cit. 1. 11.2018].

9 Judgment of 30 November 1992 No. 9-IT in the case concerning the review of constitu-
tionality of the Decrees of the President of the Russian Federation of 23 August 1991
No. 79,,0n Suspension of Activity of the RSFSR Communist Party*, of 25 August 1991
No. 90 ,,0n the Property of CPSU and RSFSR Communist Party* and of 6 November
1991 No. 169 ,,0n the Activity of the CPSU and the RSFSR Communist Party®, as well
as the review of constitutionality of CPSU and CP of the RSFSR. Russian Constitutional
Conrt [online]. Available at: http://doc.kstf.ru/decision/ KSRFDecision30289.pdf [cit.
1.11.2018].
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The Constitutional Court did not agree with the President and, based
on the principle of freedom of ideology, did not let prohibit these
parties or impose any punishment on the members of the Communist
Party for the crimes of the regime.

3. Opinion of 21 September 1993 No. 2-Z On the accordance of the

actions and decisions of the President of the Russian Federation
B.N. Yeltsin, related to his Decree “On the gradual constitutional
reform in the Russian Federation” to the Constitution of the Russian
Federation of September 21, 1993. No. 1400 and Appeal to the citi-
zens of Russia on September 21, 1993,
By this decree, President Yeltsin announced the dissolution of the
Parliament — the Congress of People’s Deputies and the Supreme
Council, since his relationship with them escalated into open con-
flict. The Constitutional Court declared this decree unconstitutional,
and the head of state to be removed from office. As we all know,
the confrontation of the legislative and executive authorities ended
with a tank attack on the Parliament building on 3—4 October 1993.
At the same time, the President suspended the activities of the
Constitutional Coutrt.

After such a heroic start of its activity, the Constitutional Court time and
again has proved its high authority and commitment to the rule of law and
the Constitution. However, current trends in the evolution of laws on the
Constitutional Court point to the limitation of principles of equality of con-
stitutional judges, the binding nature of the Constitutional Court decisions,
the democracy and openness in the work of the Constitutional Court.

In general, itis easy to see that the Act on the Constitutional Courtis changed
too often: since 1994, 16 laws on amendments have been adopted'.
According to the experts, attempts to make changes and additions to this

10 Opinion of 21 September 1993 No. 2-Z On the accordance of the actions and decisi-
ons of the President of the Russian Federation B.N. Yeltsin, related to his Decree ,,On
the gradual constitutional reform in the Russian Federation® to the Constitution of the
Russian Federation of September 21, 1993. No. 1400 and Appeal to the citizens of Russia
on September 21, 1993 // Legal systens ,,Consultant Plus‘: http:/ /www.consultant.ru/
cons/cgi/online.cgirreq=doc & base=ARB002 & n=4407#002230817132219798 [cit.
1.11.2018].

11 Federal Constitutional Law No. 1-FKZ of 21 July 1994 ,,On the Constitutional Court
of the Russian Federation®. Russian Constitutional Court [online]. Available at: http://
www.kstf.ru/ru/Info/LegalBases/FCL/Pages/default.aspx [cit. 1. 11.2018].
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Act have been made almost since its emergence'”. Especially noticeable
changes were introduced in 2010 and 2014.

Regarding the amendments of 2010, the constitutional judge Gadis Gadzhiev
notes the transience and closed-door of the process of their adoption: “I#
cannot be argued that the amendments resulted from a serious scientific discussion, during
which it was necessary to identify objective patterns in the development of constitutional
legal proceedings™. According to the retited constitutional judge Mikhail
Kleandrov, it is necessary to know whether these or other legislative inno-
vations are a natural progressive step that is in the mainstream of the civi-
lized deepening of constitutionalism, or they are situational, aimed at solv-
ing private, momentary tasks, and sometimes are subjectively opportunistic

in nature'.

Adoption of the Act 2014 was also not accompanied by a substantive dis-
cussion with the participation of a wide range of lawyers. Of course, many
of his “plots” somehow emerged before in specialized publications of a sci-
entific or practical nature. At the same time, a certain part of them was not
preceded by the open discussion. According to the peculiar tradition of the
last years, the proposed changes arose behind the scenes'.

2 BINDING NATURE OF THE CONSTITUTIONAL
COURT DECISIONS

According to Art. 125 of the Russian Constitution, “Acts or certain provi-
sions thereof, which are recognized as unconstitutional, shall lose force”.
That means that after a decision of the Court on the unconstitutionality
of an act comes into force, no additional actions are required.

12 KRYAZHKOV, MITYUKOV, op. cit., p. 21.

13 GADZHIEV, Gadis. Zakon ,,O Konstitucionnom Sude Rossijskoj Federacii“: novelly
konstitucionnogo sudoproizvodstva 2010 g, [Act on the Constitutional Court of the
Russian Federation: Innovations of the Constitutional Proceedings of 2010|. ZHuwrnal
rossijskogo prava [online]. 2011, no. 10, pp. 17-26 (In Russian), p. 17.

14 KLEANDROV, Mikhail. Sovershenstvovanie konstitucionnogo pravosudiya v Rossijskoj
Federacii: novyj ehtap [Improving Constitutional Justice in the Russian Federation:
A New Stage|. Konstitucionnoe pravosudie [online]. 2011, Vol. 52, no. 2 (In Russian), p. 39.

15 KRYAZHKOVA, Olga. Peremeny v rossijskom konstitucionnom pravosudii: ozhi-
davshiesya, ozhidaemye, neozhidannye [Changes in Russian constitutional justice: long-
-expected, expected, unexpected|. Analytical portal ,,Otrasli prava“ [online]. 2015. Available
at: http://orpacan-pasa.p/article/1429 (In Russian) [cit. 1. 11.2018].
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Article 79. Legal Force of Decision

The decision of the Constitutional Court of the Russian Federation
shall be directly applicable and shall require no affirmation by other
bodies and officials.

The legal force of the judgment of the Constitutional Court
of the Russian Federation deeming the act to be unconstitutional may
not be overcome by the new adoption of the same act.

The acts or individual provisions thereof found to be unconstitu-
tional shall be null and void.

And furthermore, the original version of Art. 80 read:

66

The decision of the Constitutional Court of the Russian Federation
shall be applicable immediately after its official text is published
or presented, unless it expressly specifies other periods.

However, in December 2001 this Article 80 was substantially amended
and supplemented. Its abridged version now reads as below:

Article 80. Duty of State Bodies and Officials to Bring Laws and
Normative Acts into Conformity with the Constitution of the
Russian Federation Pursuant to Decision of the Constitutional Court
of the Russian Federation

Should a normative act be found unconstitutional in its entirety
or partially by a decision of the Constitutional Court of the Russian
Federation:

1) The Government of the Russian Federation shall introduce to the
State Duma a draft law amending a law found unconstitutional;

2) The President of the Russian Federation, the Government of the
Russian Federation shall repeal a normative act of, respectively, the
President, the Government, adopt a new normative act, ot introduce
amendments to a normative act found partially unconstitutional;

3) A legislative (representative) body of state power of a constituent
entity of the Russian Federation shall repeal a law of a constituent
entity found unconstitutional, adopt a new law or amend a law found
partially unconstitutional;

4) A supreme official of a constituent entity of the Russian Federation
shall repeal a normative act found unconstitutional and adopt a new
normative act or introduce amendments to a normative act found
partially unconstitutional.
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As we can see, now it turns out that the implementation of decisions of the
Russian Constitutional Court requitres actions of other bodies, meaning they
have lost their direct effect. Currently many courts give such a reply: we will
not apply the decision of the Constitutional Court until the law is passed.
Thus, it is possible to note the tendency to diminish the legal significance
of decisions made by the Constitutional Court'®. The main purpose of the
2001 amendments was to clarify the legal mechanism for the implementa-
tion of the Constitutional Court decisions, but they did not solve this prob-
lem, since they did not establish specific measures of liability of officials'’.
In 2018, according to the Secretariat of the Court, the State Duma did
not implement 28 decisions of the Constitutional Court of Russia, which
require changes to the existing legislation, the oldest one was passed by the
Court in 2008, that is ten years ago'.

3 DECISION-MAKING QUORUM

Under the Constitution the Constitutional Court of Russia consists of 19
judges (Art. 125 of the Constitution).

The fixed number of judges of the Constitutional Court in the Russian
Constitution is one of its features as a constitutional body of state power,
a guarantee of stable functioning of the Court, and its protection against
political manipulations".

16 MORSHCHAKOVA, Tamara. Konstitucionnyj sud, kotoryj my poteryali [Constitutional
Court, which we lost]. RAPST [online]. 2010. Available at: http://rapsinews.ru/judicial_
analyst/20101001/250794612.html (In Russian) [cit. 1. 11.2018].

17 BEREZIN, Mikhail. Ocenka ehffektivnosti obrashcheniya v Konstitucionnyj RF
[Evaluation of the effectiveness of appeal to the Constitutional Court of the Russian
Federation|. Hogyajstvo i pravo [online]. 2010, no. 8, pp. 70-74 (In Russian), p. 72;
MARKOVA, Aleksandra. Ispolnenie reshenij Konstitucionnogo suda Rossijskoj
Federacii: problemy i otvetstvennost’ za ih neispolnenie [Execution of decisions of the
Constitutional Court of the Russian Federation: problems and responsibility for their
non-execution]. Molodoj uchemyj [online]. 2015, no. 11, pp. 1080-1082 (In Russian),
p. 1080.

18 Stalo izvestno, skol’ko postanovlenij Konstitucionnogo Suda ne ispolneno [It became
known how many decisions of the Constitutional Court were not executed). Informational
portal Zasudili.ru [online]. Available at: http://zasudili.ru/news/8787/ [cit. 1. 11.2018].

19 KRYAZHKOV, Vladimir. Legislation on the Constitutional Court of the Russian
Federation: innovations of 2014. State and Law [online|. 2014, no. 12, pp. 32-41
(In Russian), p. 33.
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Previously Art. 4 of the Act on the Constitutional Court read as below:
The Constitutional Court of the Russian Federation is entitled
to carry out its activity provided there is presence of three quarters
of the total number of Judges.

So, there were 15 people out of 19. After the Act was amended in June 2014,
the Court is deemed competent if there are two thirds of the total number
of judges, that is, 13 out of 19:
The Constitutional Court of the Russian Federation is entitled to carry
out its activity provided there is presence of two thirds of the total
number of Judges.

Moreover, the Act also establishes the minimum number of judges for mak-
ing decisions. Previously Art. 30 defined:
The Constitutional Court of the Russian Federation shall have
authority to take decisions in sessions provided no fewer than two
thirds of the total number of Judges are present.

So, 13 out of 19 people. In 2010 the Law was amended to have a new wording;:
The Constitutional Court of the Russian Federation shall have
authority to take decisions in sessions provided no fewer than two
thirds of the number of acting Judges are present.

As we could see, there are 13 acting Judges, but two thirds of them are only
9 people. Thus, 9 people can make decisions on behalf of 19. Including any
decision on the interpretation of the Russian Constitution (Art. 72 of the
Act as amended in 2014).
Article 72.
The decision on the interpretation of the Constitution of the Russian
Federation shall be adopted by a majority of no less than two thirds
of the number of acting Judges.
Furthermore, if we now look at the official website of the
Constitutional Court of Russia, we will see that there are not 19
(as there have been all these years), but only 16 acting judges.

As for the ongoing replenishment of the judges, there is Art. 9 of the Act.
Previously, it read:

In the event of a Judge’s withdrawal from the composition of the
Constitutional Court of the Russian Federation a submission to appoint
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another person to fill the vacancy of a Judge shall be made by the
President of the Russian Federation to the Council of Federation
in no event later than one month after the occurrence of the vacancy.

Again, after the amendments of 2014, Art. 9 establishes:

If in the event of a Judge’s withdrawal from the composition
of the Constitutional Court of the Russian Federation the number
of Judges appears to be less than two thirds of the total number
of Judges, a submission to appoint another person to fill the vacancy
of a Judge shall be made by the President of the Russian Federation
to the Council of Federation in no event later than one month after
the occurrence of the vacancy.

In other words, if earlier the President was obliged to propose a new candidate
within a month after a judge’s withdrawal, now he shall do this only if the
number of judges drops to less than 13 people. According to experts, for
example, Vladimir Kryazhkov, professor at the Higher School of Economics,
the amendments of 2014 were actually (indirectly) aimed at reducing by one-
third the total number of judges of the Constitutional Court as presctibed
by the Russian Constitution, and at preserving a “lucky (luckily shaped)”
(lucky for the authorities) ratio of judges®. These innovations impede the
renewal of the composition of the Constitutional Court, keeping the circle
of people in power unchanged®. The most recent constitutional judge in 2010
(8 years ago) was Konstantin Aranovskiy, previously lecturer of constitutional
law from the Far East. It should be noted that the average age of the judges
of the Russian Constitutional Court is 65.5 years. The average length of ser-
vice in the Court for acting Judges is 18 years, which is a quite large number™.

4 INEQUALITY OF THE CC JUDGES

The Russian Constitutional Court has a President and two Vice-Presidents.
Previously, the President of the Court and his Vice-Presidents were elected

20 KRYAZHKOV, Vladimir. Zakonodatel’stvo o Konstitucionnom Sude RF: novelly 2014
goda [Legislation on the Constitutional Court of the Russian Federation: innovations
of 2014]. Gosudarstvo i prave [online]. 2014, no. 12, pp. 32—41 (In Russian), p. 34.

21 GAGANOV, Aleksandr. Reforma Konstitucionnogo Suda [The Constitutional Court
Reform]. rusrand.rn [online]. (In Russian). Available at: http://rusrand.ru/events/
reforma-konstitutsionnogo-suda [cit. 1. 11.2018].

22 Official website of the Russian Constitutional Conrt. Available at: http://wwwkstf.ru/en/
Info/Judges/Pages/default.aspx [cit. 1. 11. 2018].
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by the judges themselves among their members (Art. 23 of the Law). Initially,
the status of these persons was determined on the basis of the idea of col-
legiality, equality of rights of the judges and independence of the Court™.

However, since amendments of 2009, these people have been appointed
in the same manner as the constitutional judges in general, that is, by the
Federation Council (upper chamber of the Parliament) as proposed by the
President of Russia, thus, the autonomy of the Court in this matter was
limited™.

Currently, the Constitutional Court has no fixed term of office (this term
has changed many times). The constitutional judges have the age limit of 70
years to hold office (Art. 12 of the Act).

In 2010, under the presidency of Dmitry Medvedev, the President of the
Constitutional Court was freed from this testriction:
Article 12.
The age limit for the office of the Judge established by the pres-
ent Article, as well as by other federal constitutional laws and federal
laws, shall not apply to the President of the Constitutional Court
of the Russian Federation.

The explanatory note to the draft indicated the goal of optimizing con-
stitutional legal proceedings in order to increase its effectiveness, but
constitutional law experts, on the contrary, believe that these corrections
threaten the loss of the Court independence®. Former constitutional judge
Nikolai Vitruk argued that through the chairman, the Constitutional Court
itself is embedded in the “power vertical”®. The current President of the
Court, Valery Zorkin, was 67 years old in 2010. Now he is 75 years old,
so he exceeded the age limit for judges five years ago.

25 KRYAZHKOV, MITYUKOYV, op. cit., p. 24.

24 MORSHCHAKOVA, op. cit.

25 NARUTTO, Svetlana. Konstitucionnyj Sud RF: izmeneniya v statuse i procedurah (2009
12010 gody) [The Constitutional Court of the Russian Federation: Changes in status and
procedures (2009 and 2010)|. Hozyajstvo 7 pravo [online]. 2011, Vol. 416, no. 9, pp. 3—16
(In Russian), p. 9.

26 VITRUK, Nikolaj. Novoe v konstitucionnom sudoproizvodstve (k vstupleniyu v silu
Federal’'nogo konstitucionnogo zakona ot 3 noyabrya 2010 g) [New in the constitu-
tional legal proceedings (regarding entry into force of the Federal Constitutional Law
of November 3, 2010)]. Rosszjskoe pravosudie [online].2011, no. 3, pp. 4-13 (In Russian),

p.7.
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Moreover, in July 2018, a special limit of 76 years was set for Vice-Presidents
of the Constitutional Court. A strange figure. There are two Vice-Presidents
now: Olga Khokhryakova, she is 69 years old, and Sergey Mavrin, now
he is 67 years old.

Art. 12 (4):

The age limit for the office of Vice-President of the Constitutional

Court of the Russian Federation is seventy-six years.

Thus, the law-maker has created special conditions for the President of the
Court and his Vice-Presidents. In fact, this spring there was a lot of talk
about possible successors to Valery Zorkin. The candidatures of Larisa
Brycheva, head of the State Legal Department of the President of Russia,
and Alexander Bastrykin, chairman of the Investigative Committee of the
Russian Federation, were named. But so far there have been no staff changes
in the Constitutional Court™.

5  SEPARATE OPINIONS OF THE CC JUDGES

The Constitutional Court judges have the right to a separate opinion when
they disagree with the decision of the Court or its reasoning. This right
can be considered as one of the conditions ensuring the independence and
equality of the constitutional judges.
Previously Art. 76 of the Act read:
The Judge of the Constitutional Court of the Russian Federation who
dissents from the decision of the Constitutional Court of the Russian
Federation may state his separate opinion in writing. The separate
opinion of the Judge shall be appended to the case files and shall
be published along with the decision of the Constitutional Court
of the Russian Federation.

After being amended in 2001, now it runs:
The Judge of the Constitutional Court of the Russian Federation
who dissents from the decision of the Constitutional Court
of the Russian Federation may state his separate opinion in writing.

27V Gosdume kandidata na post glavy KS Brychevu nazvali sil’'nym organizatorom [In
the State Duma a candidate for the Constitutional Court President’s post Brycheva
was called a strong otganizer]. RLA Novosti [online]. Available at: https://tia.
ru/20180514/1520492376.html (In Russian) [cit. 1. 11.2018].
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The separate opinion of the Judge shall be appended to the case files
and shall be published along with the decision of the Constitutional
Court of the Russian Federation in the “Vestnik Konstitutsionnogo
Suda Rossiyskoy Federarsii” (“Bulletin of the Constitutional Court
of the Russian Federation”).

Thus, it is mandatory to publish a separate opinion only in one outlet -
“Bulletin of the Constitutional Court” but not in any others, so, the reader
may not always be aware of separate opinions of the judges. Describing
this novelty, Gadis Gadzhiev noted that if one considers the small amount
of the Bulletin and the publication of a special opinion in three to four
months after the announcement of the Court’s decision, it can be assumed
that in this way the federal legislator expressed a certain attitude to the “dis-
sident” judges, believing dissenting opinion is more evil than good, but this
approach is not far-sighted™.

6 CONCLUSIONS

Legislative modernization of the constitutional legal status of the
Constitutional Court of the Russian Federation in the past two decades has
been initiated by the President of the Russian Federation, although in some
cases not without the participation of the Court itself. With its help, on the
one hand, provisions aimed at increasing the efficiency of the Constitutional
Court’s activities were introduced, and on the other, its various elements wetre
transformed from positions that did not have a sufficient basis, unify the
Court as part of the judicial system and “wash out” its qualities as an inde-
pendent constitutional public authority with all its consequences®.

Thus, the following observations can be made on the regulation of the sta-
tus of the Russian Constitutional Court:
* the Act on the Constitutional Court is amended too often;

* the legal significance of the Court’s decisions is downplayed;

28 GADZHIEYV, Gadis. Publikaciya osobogo mneniya sud’i, ili istoriya normy, kotoraya
yavlyaetsya kamertonom sudebnoj reformy v Rossii [Publication of the dissenting opi-
nion of a judge, or the history of the norm, which is the tuning-fork of judicial reform
in Russial. Kodeks, 2003, November—December (In Russian), pp. 4, 7.

29 KRYAZHKOV, MITYUKOYV, op. cit., p. 28.
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* the actual composition of the Court is reduced, and it is renewed too
slowly;

* special conditions were created for the tenure of the President of the
Court and his Vice-Presidents;

* separate opinions of the Constitutional judges have a limited
publication.

In general, it should be stated that there is no systematic, scientifically based
legislative policy in the field of constitutional justice. It is noteworthy that
some updated legal provisions leave considerable room for their interpre-
tation in life. This was either deliberately laid there, or it was caused by the
negligence of the lawmakers. As a result, many paths opened up before the
Constitutional Court. Where they can lead will be clear over time™.
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Abstract in original language

Parlamentna forma vlady je typicka pre vicsinu krajin Europy. Vo vseobec-
nosti tak mozno konstatovat’, Ze sa stala zakladom pre fungovanie vicsiny
politickych systémov. Krajiny V4 nie st vynimkou. Napriek tomu, v politic-
kych systémoch krajin V4 je spolo¢nym znakom parlamentarizmus, no s nie-
ktorymi odchylkami. V tomto kontexte sa preto v predkladanom prispevku
venujeme vybranym ustavnym poistkam, ktorych ulohou je zabezpecit’ nie-
len zneuzivaniu $tatnej moci, ale aj ochrany samotného principu demokra-
tického spravovania spoloc¢nosti.

Keywords in original language

Parlamentna forma vlady; vlada; prezident; parlament; systém bifzd a protivah.

Abstract

The parliamentary form of government is typical for most of European
countries. In general, it can be said that it has become the basis for the
functioning of majority of political systems V4 countries are no exception.
Nevertheless, in the political systems of these countries parliamentarism
is a common sign, but with some deviations. In this context, presented paper
is focusing on selected constitutional guarantees whose function is to ensure
not only the abusing of state power, but also the protection of the very prin-
ciple of democratic governance of society.

Keywords

Parliamentary Form of Government; Government; President; Parliament,
Checks and Balances.
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1 uvoD

Formu vlady a jej typy mozeme urcit’ na zaklade sposobu utvarania vykon-
nej moci, definovania vzajomného vzt'ahu medzi zakonodarnou a vykon-
nou mocou, charakteru vnutornej struktiry vykonnej moci a sposobu kre-
ovania hlavy $titu, resp. druhu pravomoci akymi disponuje.! V demokratic-
kych politickych systémoch sa vykonna moc utvara na zaklade vysledkov
parlamentnych volieb. Pravo vytvorit’ vladu maju relevantné politické strany
disponujice koalicnym potencidlom. Vzdjomny vzt’ah medzi zakonodar-
nou a vykonnou mocou je sprevadzany s pravom parlamentu kontrolo-
vat’ vladu a pravom vlady Ziadat’ parlament o vyslovenie dévery. Vykonna
moc sa v politickom systéme svoju Struktiru, ktord zasadnym sposobom
ovplyviuje jej fungovanie. Ide o dualisticki a monisticka struktaru vykon-
nej moci.’Dualistickd forma vykonnej moci je charakteristickd predovset-
kym pre patlamentna formu vlady, v ktorej popri individualnej hlave $tatu
existuje vlada na Cele s premiérom ako d’alsi najvyssi organ vykonnej moci.
Monisticka exekutiva vo svojej podstate spaja hlavu $tatu a najvyssi organ
vykonnej moci. Prezident je hlavou S$tatu a sucasne jedinym legitimnym
vykonavatelom moci v ramci exekutivy. V teérii politiky pozname niekol'ko
zakladnych typov formy vlady vymedzenych predchadzajucimi kritériami,
no vo vseobecnosti sa za najpouzivanejsie povazuje rozdelenie na tychto pit’
zakladnych foriem:

* patlamentna forma vlady prezidentska forma vlady,

* zmiesana forma vlady (semiprezidentsky systém — V. Franctizska repub-

lika, racionalizovany parlamentarizmus SRN — kancelarsky princip),
e vlada parlamentu,

* zdanlivy patlamentarizmus’

Vzhl'adom na charakter prispevku sa v nasledujicej ¢asti venujeme predo-
vsetkym teoretickému vymedzeniu najcastejsie objavujicej sa forme vlady
vo svete — parlamentarizmu.

T ABROMEIT, Heindrun a Michael STOIBER. Demofkratien im 1 ergleich. Einfiibrung in die
vergleichende Analyse politischer Systeme. Wiedesbaden: Vs Verlag fiir Socialwisenschaften,
2006, s. 20-21.

2 KLOKOCKA, Viadimir. Ustavni systémy evropskych statii. Praha: Linde., 1996, s. 356.

3 KRESAK, Peter. Porovndvacie §titne prave. Bratislava: Univerzita Komenského, 1993,
s. 130-133.
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2  ZAKLADNE ATRIBUTY PARLAMENTNE)
FORMY VLADY

Parlamentnt formu vlady charakterizuje fungovanie dvoch dynamizujucich
sa ustavnych institatov, ktorymi st parlament a vlada. Tuto sdstavu a ich
vzajomné vzt'ahy doplfia nezavisly rad prezidenta. Vykonna moc na zak-
lade svojej vnutornej struktury v tejto forme vlady predstavuje dualny vykon
moci.*

Zakladnym principom parlamentnej formy vlady je zvrchovanost’ zakono-
darného zboru. Parlamentné vlady preto nepredpokladaju striktné oddele-
nie legislatfvnej a vykonnej moci.’Vzajomny vzt'ah doplfia dvojnisobnost’
clenstva v parlamente a vo vlade, ktoré je pripustné a politicky dokonca
bezné v parlamentnej forme vlady. Za zaklad parlamentného systému okrem
iného sa pokladd princip tzv. zdiel'anej moci, ktory je podmieneny nasleduju-
cimi kritériami: Vlady si v podmienkach parlamentného systému menované
so sthlasom parlamentu a ich schopnost’ prezit’ zavisi od vicsiny zakono-
darného zboru. Podporu parlamentu musia mat’ pocas celého volebného
obdobia. Strata tejto podpory moze mat’ za nasledok pad vlady a menovanie
novej vlady. Za druhé kritérium sa povazuje pravo hlavy $tatu, alebo predsta-
vitel'a vykonnej moci disponujicim tymto pravom, zakonodarny zbor roz-
pustit’ a vytvorit’ tak cestu k vypisaniu novych volieb.’ T4to situdcia nastava
v Case, ked’ nie je mozné zabezpecit’ riadne fungovanie parlamentu.

Parlamentnt formu vlady vo vseobecnosti charakterizuje monarcha alebo
voleny prezident, ktory stoji na cele $tatu a disponuje urcitou mierou kom-
petencii v ramci vjkonnej moci. Ladislav Orozs a Katarina Simuni¢ova
uvadzaja styri zakladné formy ustanovovania hlavy $tatu v klasickych pat-
lamentnych politickych systémoch: Hlava s$titu — monarcha nastupuje
do funkcie na zaklade dedi¢ného prava a v tejto funkcii zotrvava dozivotne.
V pripade vymretia panovnickeho rodu ma parlament pravo urcit’ osobu,
ktora by nad’alej vykonavala funkciu panovnika. Dalsim sposobom je volba
4 HARTMANN, Jurgen. Westliche Regiernngssysteme: Parlamentarismus, prisidentielles und-
semiprisidentielles  Regiernngssystem. 2. aktualizované vyd. Wiesbaden: Vs Verlag fiir
Socialwisenschaften, 2005, s. 22.
5 SARTORI, Giovanni. Srovndvaci iistavni ingenyrstvi. Praha: Sociologické nakladatelstvi,

2001, s. 110. ’
6 RICHOVA, Blanka. Urod do soucasné politologie. Praha: Portal, 2007, s. 60.
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hlavy statu prostrednictvom parlamentu na pevne stanovené funkéné obdo-
bie. Hlava $tatu je volena na casovo obmedzené funkéné obdobie tstavou
stanovenym volebnym kolégiom, na ktorom sa vyrazne podiel'a parlament,
resp. jeho dolnd komora. Ako posledny sposob vol'by autori uvadzaji volena
hlavu statu — prezidenta na pevne stanovené funkcéné obdobie, pricom prezi-
denta volia ob¢ania v priamych vol’bach.”

S existujicimi sposobmi voI'by hlavy Statu sa objavuje aj ich kritika. Vel'mi
nevhodnd je patlamentna volba prezidenta vtedy, ak je ambiciou tstavo-
darcu priorizovat’ pre hlavu statu funkciu arbitra, ktord sa zdd pre moderny
stat d'aleko pritazlivejsia ako funkcia vo sfére vykonnej moci, kde i tak
v praxi zohrava dominantnu tlohu vlida.*Za nedostatok parlamentnej vol’by
moézeme pokladat’ samotny vyber kandiddtov na funkciu hlavy statu. Tento
vyber je obyc¢ajne v rukach relevantnych politickych stran, o sposobuje,
ze volby a volebna kampan vo vnutri zakonodarného zboru sa do velkej
miery stavaju politickou hrou, v snahe politickych stran presadit’ co najpri-
jateI'nejsieho kandidata do tradu prezidenta. Dosiahnutie kompromisu rele-
vantnych politickych je pre zvolenie kandidata do funkcie prezidenta mimo-
riadne dolezité, no mnohokrit o to tazsie.

V parlamentnej forme vlady hlava statu nie je obycajne zodpovedna za vykon
svojej funkcie. Zodpovednost’ za akty hlavy Statu berie na svoje plecia
vlada prostrednictvom instititu kontrasignacie premiéra alebo prislusného
¢lena vlady. Hlava $tatu preto nedisponuje obzvlast’ silnymi pravomocami,
no zohrava doélezitd tlohu pri sporoch medzi parlamentom a vladou, ked
ako arbiter vstupuje do tychto sporow.

Legislativna pravomoc v patrlamentnej forme vlady je vlozena do rik zako-
nodarného zboru, ktory stcasne plni kontrolnd funkciu nad vykonnou
mocou.” Na tomto mieste mozno konstatovat’, ze zodpovednost’ vlady
vodi parlamentu sa stala principom priznacnym pre dstavné usporiadanie
vzt'ahov medzi zakonodarnou a vykonnou mocou v demokratickych $ta-
toch (v monarchiich a republikich) v Eurépe."” Prezident ako hlava $tatu

7 OROSZ, Ladislav a SIMUNICOVA Katatina. Pregident v sistavnom systéme Slovenskej repub-
liky. Bratislava: Vydavatel'stvo Slovenskej akadémie vied, 1998, s. 26-27.

8 Ibid,s. 28.

9 HORVATH, Peter.Funkcia prezidenta v sistavnych systémoch. Bratislava: TVO, 2000, s. 10.

10 BOGUSZAK, Jan. a kol. Teorie prdva. Praha: ASPI Publishing, 2004, s. 247.
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nie je zodpovedny za vykon svojej funkcie vlade a ani parlamentu. Tato
skutocnost’ vyjadruje jeho funkéni nezavislost’. Naopak vlada je za vikon
svojej funkcie zodpovednd parlamentu, kedZe je menovana na zaklade
vysledku parlamentnych volieb. Obrannym mechanizmom vlady voci parla-
mentu v parlamentnej forme vlady je moznost’ vlady kedykol'vek poziadat’
zakonodarny zbor o vyslovenie dévery. Tento ich vzdjomny vzt’ah vyjad-
reny instititom vyslovenia dévery, resp. nedévery, nuti parlamentnu vicsinu
k politickej identite."

3  3.USTAVNE POISTKY V POLITICKYCH
SYSTEMOCH KRAJIN V4

Krajiny Vysehradskej skupiny, resp. krajiny V4 okrem toho, ze obyvaju
z geopolitického hl'adiska rovnaky priestor, presli relativne podobnym trans-
formaénym procesom po roku 1989."2 To malo za nasledok tu skutocnost’,
ze sa vo vSetkych z nich tvorcovia ustav rozhodli aplikovat’ v ramci politic-
kého systému rovnaku formu vlady. Vo vseobecnosti tak mozno konstato-
vat, ze zostali vernf tym istym principom, avsak ich naplfianie sa rozhodli
realizovat’ inymi formami.

Slovenskii republifn zarad’ ujeme medzi parlamentné formy vlady, preto v poli-
tickom a ustavnom systéme jestvuje nieckol’ko foriem ,,checks and balances®.
Jednou z nich a relativne najznamejsou je ,,klasickd” zodpovednost’ vlady
Slovenskej republiky Narodnej rade Slovenskej republiky, resp. parlamentu.
T4 sa prejavuje predovsetkym v pravomoci Narodnej rady Slovenskej repub-
liky rokovat’ o programovom vyhlaseni vlady Slovenskej republiky, kontro-
lovat’ ¢innost’ vlady a rokovat’ o dovere vlade alebo jej clenov. Vo vseobec-
nosti tak mozno konstatovat’, ze vlada je za vykon svojej funkcie zodpo-
vedna parlamentu a ten jej moze kedykolvek vyslovit’ nedoveru. V praktic-
kej rovine tak kazda nova vlada, vymenovand prezidentom, musi predstapit’
pred Narodnu radu Slovenskej republiky s programovym vyhlasenim vlady
a poziadat’ ju o vyslovenie dovery. V minimalistickom pojiman{ sa vlada musi

11 PELINKA, Anton. Grundgiige der Politikwissenschaft. Bohlau, 2004, s. 49.

12 MIKUS, Dalibor. Transformacné procesy v krajinich Vysehradskej skupiny.
In: Transformdcia a premeny politickych systémov v krajindch 1 ySehradkej skupiny. Bratislava: Iris,
2018, s. 27.
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opierat’ o 76 hlasov zakonodarného zboru. Rovnako je vlada opravnena
spojit’ hlasovanie o prijati zdkona alebo hlasovanie v inej veci s hlasovanim
o dovere vlade. Na tomto mieste je potrebné poznamenat’, ze najznamej-
$im pripadom bolo hlasovanie o Eurovale z roku 2010, v désledku ktorého
musela vlada podat’” demisiu.

Ind formu ochrany Ustavnosti a rozlozenia moci v §tate predstavuje institd-
cia prezidenta ako hlavného arbitra v pripade, ak z nejakého dovodu dojde
k vyraznému zhorseniu vzajomného vzt'ahu medzi vladou a zakonodar-
nym zborom, pripadne medzi oboma institiciami a prezidentom navzajom.
V tomto kontexte je prezident opravneny (v zmysle ,,méze®) rozpustit’
Narodnd radu Slovenskej republiky, ak Narodna rada Slovenskej repub-
liky v lehote Siestich mesiacov od vymenovania vlady Slovenskej repub-
liky neschvalila jej programové vyhlasenie, ak sa Narodna rada Slovenske;
republiky neuzniesla do troch mesiacov o vladnom navrhu zdkona, s kto-
rym vlada spojila vyslovenie dovery, ak Narodna rada Slovenskej republiky
nebola dlhsie ako tri mesiace sposobila uznasat’ sa, hoct jej zasadanie nebolo
prerusené a hoci bola v tom case opakovane zvolavand na schédzu, alebo
ak zasadanie Narodnej rady Slovenskej rady bolo prerusené na dlhsi ¢as ako
dovoluje ustava. Na tomto mieste je vsak potrebné upozornit’, Zze prezi-
dent tak nemdze ucinit’ pocas poslednych Siestich mesiacov svojho voleb-
ného obdobia.”? Ustava pozna este jednu moznost” rozpustenia zakonodar-
ného zboru a to v pripade, ak prezident nebol v 'udovom hlasovani o jeho
odvolani, odvolani. Tu je vSak prezident povinny tak uéinit."*V prakticke;
rovine sa najcastejsie vsak stretdvame uplatnovanim pravomoci prezidenta
vo vzt'ahu k vlade najma v suvislosti s jeho pravomocou vymenuivat’ a odvo-
lavat’ predsedu a ostatnych clenov vlady. Rovnako prijima aj ich demisiu,
sucasne prezident urcuje, ktotf z clenov vlady bude docasne riadit’ minister-
stvo, ktorého ministra demisiu prijal. Na prvy pohlad jednoducha formu-
lacia textu dstavy, no na strane druhej realny Zivot prinasa t'azko predvida-
tel'né situacie. Za ostatné obdobie to bol pripad demisie, ktora podal sloven-
ski minister zahrani¢nych veci Miroslav Laj¢ak. O niekolko dnf sa rozhodol,
7e ju vezme spit’. Ustavni pravnici nedokazali najst’ odpoved’ na to, & vobec
13 HORVATH, Peter a Mati§ MELUS. Media Games in the Background of Slovak

Parliamentary Election in 2016. In: Communication Today, 2017, ro¢. 8, ¢. 1, s. 66-84.
14 Ustava Slovenskej republiky.
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Ustava Slovenskej republiky takého konanie umoZsiuje. Jednoducho tvorco-
via ustavy s takouto moznost'ou nepocitali. V tomto kontexte nie je vyla-
¢ené, 7e do budicnosti sa touto problematikou bude zaoberat’ Ustavny sad
Slovenskej republiky.

Politicky systém Madarska, napriek tomu, Zze ho rovnako radime k parlament-
nej forme vlady, predstavuje diametralne odlisny model fungovania ako
v pripade Slovenskej republiky. Politicky systém Madarska totiz v stvis-
losti vikonom patlamentarizmu pozna institat samorozpustenia. Rozpustit’
Narodné zhromazdenie moze aj prezident ak v pripade ukoncenia man-
datu vlady Narodné zhromazdenie neschvali osobu navrhovand preziden-
tom na poziciu predsedu vlady do styridsiatych dni odo dnia prvého navrhu
na tdto osobu. Rovnako tak méze ucinit’ aj v pripade, ak Narodné zhro-
mazdenie nechvali rozpocet do 31. marca prislusného kalendarneho roka.
Na tomto mieste je potrebné poznamenat’, ze ustava prikazuje prezidentovi
este pred prijatim takéhoto rozhodnutia vyziadat’ si nazor predsedu vlady,
predsedu Narodného zhromazdenia a predsedov poslaneckych klubov.
Stanoviskd maju charakter odportacani a preto prezident nie je ustavne via-
zany sa nimi riadit’. V pripade, Ze d6jde k rozpusteniu Narodného zhromaz-
denia je potrebné nové zlozenie Narodného zhromazdenia zvolit’ do devit-
desiatych dnf od rozpustenia alebo rozhodnuti o jeho rozpusteni. Na rozdiel
od Slovenskej republiky, tak prezident Mad'arska disponuje pravom predlo-
zit’ navrh zakona na schvalenie. Okrem toho disponuje pravom relativneho
veta, ktoré je determinované tym stavom, ze pokial prezident nesthlasi
so zakonom alebo s niektorymi jeho ¢ast’ami, moéze pred samotnym pod-
pisom zakona, vratit’ zakon Narodnému zhromazdeniu na zvazenie. V pri-
pade konkrétneho zakona tak moze ucinit’ iba jedenkrat. To nasledne zakon
vrateny prezidentom opitovne prerokuje. Na tomto mieste je potrebné
poznamenat’, ze prezident disponuje relatfvne sirokou skalou neformalnych
kompetencil. A to aj voci Narodnému zhromazdeniu, ktoré v konecnom
désledku rozhoduje o tom, kto sa stane hlavou statu. V tomto kontexte pre-
zident Mad’arska sa moze kedykolvek zucastiiovat’ a vystupovat’ na zasad-
nutiach mad’arského zakonodarného zboru. Za zmienku stojf aj skutocnost’,
ze znovuzvolenie do funkcie prezidenta je umoznené iba raz. K jeho odvo-
laniu mozno pristapit’ len z dévodu umyselného porusenia tstavy alebo

81



DNY PRAVA / DAYS OF LAW 2018

zakona v suvislosti s vykonom jeho funkcie alebo umyselného spachania
trestnému ¢inu. Tato iniciativa si vyzaduje podporu jednej pitiny vsetkych
poslancov Narodného zhromazdenia. Samotny zaciatok konania si okrem
iniciativy vyzaduje aj sthlas 2/3 poslancov Narodného zhromazdenia v taj-
nom hlasovani. Od momentu, ked’ zakonodarny zbor vyriekne uznesenie
o odvolani, prezident nesmie vykonavat’ svoju funkciu. V takom pripade
dochadza k doc¢asnym prekazkam vo vykone funkcie prezidenta, jeho pra-
vomoci prechadzaji na predsedu Narodného zhromazdenia. Na tomto
mieste je vsak potrebné dodat’, Ze v Case zastupovania prezidenta, pred-
seda Narodného zhromazdenia nesmie vykonavat’ svoje prava poslanca
Narodného zhromazdenia. Jeho kompetencie a pravomoci vykonava pod-
predseda urc¢eny Narodnym zhromazdenim.Zaujimavost’ou je, ze predseda
vlady Mad’arska je voleny Narodnym zhromazdenim. Navrh predklada pre-
zident. Predseda vlady je poprednym predstavitelom vlady a je zodpovedny
za v$eobecnu politiku vlady. Narodné zhromazdenie mu moze kedykol'vek
vyjadrit’ nedoveru. V pripade, Ze k tomu d6jde, mandat mu skonci. Rovnako
tak skonci mandat aj vlady ako celku. Vo vseobecnosti mozno konstatovat’,
ze navrh na vyslovenie dévery musi podporit’ pitina poslancov Narodného
zhromazdenia, podstatné vsak je, Ze tento navrh musi obsahovat’ aj meno
,»Nového™ premiéra. V pripade, ak Narodné zhromazdenie podporti takyto
navrh na vyslovenie nedovery, vyslovi tak svoju nedoveru predsedovi vlady,
zaroven za predsedu vlady zvoli osobu oznacend v navrhu na vyslovenie
nedovery do funkcie predsedu vlady. Pre rozhodnutie Narodného zhromaz-
denia je potrebny hlas viac ako polovice poslancov Narodného zhromaz-
denia. Predseda vlady méze rovnako poziadat’, aby sa hlasovanie vo veci
predlozenej vladou spojilo s hlasovanim o dovere. V pripade, ze hlasovanie
nebude uspesné, resp. vlade nebola vyslovena dévera, mandat vlady zanika.
Na tomto mieste je potrebné poznamenat’, istavny systém Mad'arska nepo-
zna indtitut vyslovenia nedovery jednotlivému clenovi vlady."

Ceska republika sa radi medzi krajiny, ktoré z hladiska fungovania politic-
kého systému zarad’ujeme k parlamentnej forme vlady. Tento parlamentariz-
mus nadvizuje na historickd prvi Ceskoslovensku republiku. V sacasnosti
je tato forma vlady vysperkovana existenciou druhej komory parlamentu,

15 Zakladny zakon Mad'arska.
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teda ide o klasicky dvojkomorovy parlamentny systém. Na tomto mieste
je potrebné konstatovat’, ze uz niekolko rokov sa vedu diskusie o spo-
chybnovani vyznamu hornych komoér parlamentu v eurdpskych krajinach.
Napriek tymto diskusiam, existencia druhej komory parlamentu je vyrazom
vzajomného vyvazovania $tatnej moci nielen navonok, ale aj do vnutra legis-
lativnej zlozky moci. V praktickej rovine to vyzera tak, ze navrh zakona,
s ktorym Poslaneckd snemovna vyslovila sthlas, postipi Senatu na preroko-
vanie. V tomto kontexte je Senat opravneny svojim uznesenim navrh zakona
schvalit’ alebo rovnako zamietnut’. V pripade ak sa rozhodne pre druhy
pripad, tak Poslanecka snemovnia prerokuje navrh zakona znovu. Na jeho
schvilenie je v$ak potrebné ziskat’ nadpolovicnu vicsinu hlasov vsetkych
poslancov dolnej komory parlamentu. Samozrejme, jestvuju pripady, v kto-
rych sa vyzaduje suhlas oboch komor parlamentu. Len relativne pred nedav-
nom Ceska republika pristapila k priamej voPbe hlavy §tatu, ktora podobne
ako v pripade Slovenskej republiky ma vyrazné pravomoci v ¢ase, ked’ legis-
lativna a exekutiva (vlada) z nejakého dovodu nedokazu vykonavat’ svoju
¢innost’. Ustava Ceskej republiky okrem reprezentaénych a formalnych
pravomoci priznava hlave $tatu aj pravo, kedykol'vek sa zucastnit’ schodzi
oboch komér patlamentu, ich vyborov a komisii. Toto pravo sa vzt'ahuje
aj na rokovania vlady. Prezident méze rozpustit’ Poslaneckd snemoviiu
v pripade ak Poslaneckd snemovfia nevyjadrila doveru nim menovanej
vlade, ktorej predseda bol prezidentom vymenovany na navrh predsedu
Poslaneckej snemovni. Rovnako aj v pripade, ak sa Poslaneckd snemovna
neuznesie do troch mesiacov o vladnom navrhu zakona, s ktorym vlada
spojila hlasovanie o dévere. Dalej, ak zasadnutie dolnej komory parlamentu
bolo prerusené na dlhsie obdobie, ako povoluje tstava. Nepopieratel'ne
aj v pripade, ak Poslanecka snemovna nebola po dobu troch mesiacov uzna-
saniaschopna, hoci jej zasadnutie nebolo prerusené a bola opakovane zvola-
vana k schodzi. Povinnost’ou prezidenta je rozpustit’ Poslaneckd snemoviiu
aj v pripade, ak o tom sama rozhodne uznesenim, s ktorym vyslovila sihlas
trojpitinova vicsina vsetkych poslancov. Ak dojde k rozpusteniu Poslanecke;j
snemovne, horna komora — Senat, je opravneny prijimat’ zakonné opatrenia
len vo veciach, ktoré neznesu odklad a inak by vyzadovali prijatie zdkona.
Na tomto mieste je vSak potrebné dodat’, ze ustava taxativne vymedzuje
o ¢om Sendt rozhodovat’ neméze a to vo veciach Ustavy, $tatneho rozpoctu,
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statneho zaverecného uctu, volebného zakona a medzinarodnych zmlav.
Takého zakonné opatrenia moze predkladat’ jedine vlada a sicasne si vyza-
duju kontrasignaciu predsedu Senatu, prezidenta republiky a predsedu vlady.
Vzhl'adom na vSetky rizika, ktoré st nepochybne s takymto postupom spo-
jené, musia byt’ zakonné opatrenia Senatu chvalené Poslaneckou snemov-

flou na jej prvej schodzi. Ak sa tak nestane, stricaji platnost’.'

Poslednou krajinou, o ktorej piseme v ramci tohto prispevku je Polskd repub-
lika. T4 taktiez radime k parlamentnym formam vlady a rovnako ako Ceska
republika, disponuje dvojkomorovym parlamentnom. V tomto kontexte ide
o dolnt komoru — Sejm a hornt komoru - Senat. Oba tieto organy sa podie-
I'aju na legislativnom procese. Zakon schvaleny Sejmom putuje na schvale-
nie do Sendtu. Ten v tridsat’dniovej lehote moze zakon bud bez zmien prijat’,
schvalit’ zmeny alebo ako celok zamietnut’. Rozhodnutie Senatu, ktorym bol
zakon zamietnuty alebo pozmeneny, sa poklada za schvaleny, ak Sejm abso-
latnou vicsinou hlasov za pritomnosti aspon polovice zakonného poctu
poslancov rozhodnutie Senatu nezamietne. Zakon po schvaleni v zakono-
darnom zbore putuje na podpis prezidentovi. V tomto kontexte ma pre-
zident pravo poziadat’ Ustavny sudny dvor o preskimanie zékona z hPa-
diska jeho dstavnosti.'” V pripade, ak Ustavny sadny dvor prehlasi, ze zdkon
je v sulade s dstavnym poriadkom, nema ind moznost’, len zakon podpi-
sat’. Ak vsak prezident nevyuzije moznost’ podat’ zikon na prerokovanie
na Ustavnom stdnom dvore, ma opravnenie vratit’ zikon s odévodnenim
Sejmu k novému prerokovaniu. Ten zakon prerokuje a v pripade, Ze chce
zlomit’ veto prezidenta, musi tak pre pévodné znenie zdkona najst” suhlas
troch pitin za pritomnosti polovice zakonného poctu poslancov. Prezident
musi takto schvaleny zdkon podpisat’. Zaujimavost’ou politického systému
Pol'skej republiky je skutocnost’, ze dolna komora ma pravomoc prijat’
uznesenie o skratenf volebného obdobia. Na tomto mieste je vsak potrebné
poznamenat’, ze skratenie volebného obdobia Sejmu md automaticky
za nasledok skratenie funkéného obdobia Senatu. V odévodnenych pripa-
doch toto pravo prislicha aj prezidentovi Pol'skej republiky. Rovnako ustava
umoznuje odvolanie prezidenta, a to v pripade, ak z jeho strany nastane
16 Ustava Ceskej republiky.

17 SRAMEL, Bystrik. Stidna moc v krajinach Vyschradskej skupiny. In: Transformacia a pre-
meny politickych systémov v krajindch Vysebradske skupiny. Bratislava: Iris, 2018, s. 108.
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porusenie ustavy, zakonov alebo spacha trestny ¢in. Obzaloba sa vznasa
rozhodnutim Narodného zhromazdenia. Vzhladom k tomu, Ze ide nepo-
chybne o zavaznu vec, je potrebné aby navrh na uznesenie podalo najme-
nej 140 clenov zhromazdenia a rozhodnutie podporili najmenej 2/3 ¢lenov
Narodného zhromazdenia. Odo dfia prijatia rozhodnutia je prezidentovi
pozastaveny vykon funkcie. Samozrejme, Ustava pocita aj s takou moznos-
tou, ze prezident nemoze vykonavat’ svoju funkciu aj z inych dévodov.
V pripade, ak prezident nemoze docasne vykonavat’ svoj drad, jeho funkciu
docasne vykondva marsalek Sejmu.'®

4 ZAVER

Spolo¢nym menovatel'om krajin V 4 z hl'adiska fungovania politického sys-
tému je nepochybne skutocnost’, ze vo vsetkych z nich mozno identifikovat’
znaky parlamentarizmu. Vo vSeobecnosti to znamend, ze dominantnd dlohu
zohrava parlament a jeho kontrola exekutivnej zlozky moci. Ta sa prejavuje
predovsetkym v moznosti vyslovit’ zo strany patlamentu nedéveru vlade.
Tu vsak narazame na rozdielne uchopenie tejto formy kontroly v ramci
jednotlivych politickych systémov. Kym v pripade Slovenskej republiky
a Ceskej republiky hovorime o ,,jednoduchsej forme kontroly, v pripade
pol'ského a madarského politického systému ide o tzv. konstruktivne vyslo-
venie dovery. Dovernejsie ho pozniame z politického systému Spolkovej
republiky Nemecko, ten vsak z istych dovodov radime k $pecifickej forme
vlady. Na tomto mieste mozno konstatovat’, ze vyssia miera ochrany pre-
miéra pred odvolanim zo strany parlamentu by mala byt znakom tvorby
stabilnejsich vlad."” Dvojkomorové patlamenty a zlozitejsi spésob prijima-
nia legislativy nachadzame v Ceskej a Pol'skej republike, kde v ramci vza-
jomného vyvazenia sil v istych momentoch do hry vstupuje aj hlava $tatu.
T4 je vo vSetkych styroch pripadoch nielen reprezentantom $tatu do vnutra
a navonok, ale okrem formalnych pravomoci, vystupuje ako realna sila
hlavne v pripadoch, kedy hrozi istavna kriza v dosledku napitia medzi vla-
dou a parlamentom.

18 Ustava Polskej republiky.
19 BRIX, Richard. Zidkonodarna moc v krajindch Vysehradskej skupiny. In: Transformdcia
a premeny politickyeh systémov v krajindch V'ySehradskej skupiny. Bratislava: Iris, 2018, s. 71-72.
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Abstract in original language

Jednou zo zakladnych hodn6t demokratického $tatu je nepochybne slobodna
sut'az politickych sil, resp. slobodna volebna sut'az. V Slovenskej repub-
like st privilegovanym subjektom volebnej sut’aze politické strany. Jedinym
subjektom opravnenym podat’ kandidatnu listinu pre parlamentné volby
su politické strany, ktoré s klI'icové pre chod reprezentativnej demokracie
v podmienkach Slovenskej republiky. Ciefom prispevku je kritické zhodno-
tenie novinky v slovenskej volebnej legislative, ktora ucast’ na parlament-
nych voIbach podmienuje minimalnym poctom clenov politickej strany.

Keywords in original language

Kandidatna listina; pocet ¢lenov politickej strany; reprezentativnost’ politic-
kej strany; slobodna sat’az politickych sil; voIby.

Abstract

One of the fundamental values of a democratic state is undoubtedly the free
competition of political forces or free electoral competition. In the Slovak
Republic, political parties are the privileged participant of an electoral com-
petition. Only political parties can submit a candidates list for parliamen-
tary elections which are key to the functioning of representative democracy
in the Slovak Republic. The aim of the paper is a critical analysis of the
novelty in the Slovak electoral legislation, in which participation in parlia-
mentary elections is subject to a minimum number of members of a poli-
tical party.

1 Prispevok je ¢iastoénym vystupom z riesenia projektu ,,Uloha sidnictva pri formovani
spolo¢ného eurdpskeho tstavného dedicstva a identity™, ktory bol podporeny grantom
Vedeckej grantovej agentiry MSVVaS SR a SAV (VEGA) ¢. 1/0884/17.

88



Cast VIII. - Navrat k nedemokratickym rezimtm ve stiedni Evrop&?

Keywords

Candidates List; Elections; Free Competition of Political Forces; Number
of Political Party Members; Representativeness of Political Party.

1 NIEKOLKO SLOV NA UvVOD

Jednym 2z fundamentalnych principov modernych demokratickych sta-
tov, ktory, naopak, v nedemokratickych rezimoch absentuje, je slobodna
sut'aZ politickych sil.* Slobodnu sut’az politickych sil mozno nepochybne
oznacit’ aj za sucast’ spolocného eurépskeho ustavného dedicstva. Stucasné
demokracie, Slovensku republiku (dalej aj len ,,SR*) nevynimajic, su preto
postavené na myslienke slobodnej sut’aze réznych politickych sil, ktoré
st reprezentované predovsetkym politickymi stranami a politickymi hnutia-
mi.” Vychadzajic z negativnej historickej skisenosti, ktord sme na Slovensku
v dvadsiatom storo¢i zazili dokonca az dva razy, je preto potrebné vePmi
citlivo vnimat’ akukol'vek zmenu zakonnej upravy pristupu politic-
kych stran do volebnej sit’aze. Su to totiz prave volby, ktoré predstavuju
rozhodujtcu ,,arénu®, v ktorej slobodna sut’az politickych sil prebieha.

Predstavitelia jednej zo slovenskych parlamentnych politickych stran,
dokonca politickej strany podielajicej sa na vykonnej moci, uz od zaciatku
roku 2017 verejne komunikovali pripravovany navrh zakona, ktorym sa mal
novelizovat’ v sicasnosti platny zakon o politickych stranich.* Tento navrh
bol napokon do Narodnej rady Slovenskej republiky (d’alej aj len ,,Narodna
rada“ alebo ,NR SR®) predlozeny skupinou poslancov v miéji 2018°

2 Viacerf autori zd6raziiujy, ze slobodna sut'az politickych sil dokonca predstavuje sta-
bilizaény prvok demokracie. Porovnaj napr. BLAHOZ, J, V. BALAS a K. KLIMA.
Srovndvaci tistavni prave. Praha: ASPI, 2011 s. 258; KLIMA K. akol. Szitovéda. Plzen: Ales
Cenek, 2011, 5. 154; alebo OROSZ, L., J. SVAKa B. BALOG. Ziklady tedrie konstituciona-
lizmn. Zilina: Eurokédex, 2011, s. 294

3 Pravny poriadok SR Ziadnym spésobom nerozlisuje medzi politickymi stranami a poli-
tickymi hnutiam, a to aj napriek tomu, Ze oba tieto pojmy su obsiahnuté v nazve prislus-
ného zakona. Vzhladom na uvedené budeme d'alej v texte pouzivat’ len pojem ,,poli-
tickd strana‘.

4 Zakon ¢. 85/2005 Z. z. o politickych stranich a politickych hnutiach v znenf neskorsich
predpisov (dalej aj len ,,zakon o politickych stranach®).

5 Porovnaj navrh skupiny poslancov NR SR na vydanie zkona, ktorym sa meni a doplia
zakon ¢. 85/2005 Z. z. o politickych strandch a politickych hnutiach v zneni neskorsich
predpisov a ktorfm sa menia a dopliiaja niektoré zakony; parlamentna tla¢ & 1034; VIL.
volebné obdobie Narodnej rady Slovenskej republiky.
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a napokon Narodnou radou schvéleny, po prelomeni veta prezidenta SR,
27. novembra 2018.° Schvéleny zikon predstavuje veelku rozsiahlu noveli-
zaciu nielen zakona o politickych stranach, ale aj dvoch volebnych zakonov,
t.j. volebného kédexu a zakona o volebnej kampani.” Jednou z kl'icovych
zmien, z technického hladiska obsiahnutej v novele volebného kédexu, ktoré
schvileny zdkon obsahuje, je aj nova podmienka pre moznost’ podat’ kandi-
datnu listinu pre voI'by do Narodnej rady a pre volby do Eurépskeho parla-
mentu (d'alej aj len ,,EP) spocivajica v nutnosti preukdzania minimalneho
poctu ¢lenov politickej strany.® Povedané inymi slovami, tej najvyznamnej-
Sej volebnej sut’aZe, ktorou vo’by do NR SR nepochybne su, sa tak
po novom nebudi méct’ ziucastnit’ akékolvek politické strany, ktoré
su zapisané v registri politickych stran, ale len tie, ktoré buda dosta-
tocne ,velké®, teda tie, ktoré budd mat’ urcity minimalny pocet clenov.
Vyznam predmetného obmedzenia je podéiatknuty skuto¢nost’ou, ze de lege
lata sG politické strany nevyhnutnym sprostredkovatePom pre to, aby
sa osoba s pasivhym volebnym pravom mohla uchadzat’ o zvolenie
do NR SR. Kandidatnu listinu pre tieto volby, ako aj pre voIby do EP, totiz
nemoze podat’ jednotlivec (napr. tzv. nezavisly kandidat), ale len politicka
strana alebo koalicia politickych stran.

Podla pravneho stavu platného pred schvalenim predmetnej novely
sa volebnej sut’aze, vratane volieb do NR SR a volieb do EP, mohla zucast-
nit" akakol'vek politicka strana. Jedinym predpokladom bola skutoc¢nost’,
ze dotknutd politicka strana musela byt’ zaregistrovana Ministerstvom vndtra
Slovenskej republiky (d’alej aj len ,,ministerstvo vadtra® alebo ,,MV SR®).
Muselo teda ist” o pravne formalizovand politicku stranu. Zakonna uprava
preto neurcovala ako ,,velka® politicka strana musi byt’ pre to, aby sa mohla
volieb ztéastnit’. Uéast’ politickej strany vo volbach nebola podmienena ani

6 Zakon bol vyhldseny v Zbierke zakonov pod ¢. 344/2018 Z. z.

7 Zakon ¢ 180/2014 Z. z. o podmienkach vykonu volebného prava a o zmene a doplneni
niektorych zakonov v zneni neskorsich predpisov (d'alej aj len ,,volebny kédex®) a ziakon
¢ 181/2014 Z. z. o volebnej kampani a o zmene a doplneni zikona ¢. 85/2005 Z. z.
o politickych stranach a politickjch hnutiach v zneni neskorsich predpisov (dalej aj len
,»zakon o volebnej kampani®).

8 O navthu uz bolo struéne pisané v DOMIN, M. Aké politické strany
sa mozu zucastnit’ volebnej sut'aze? In: Comenins [online]. 28. 5. 2018 [cit.
29. 10. 2018]. Dostupné z: https://comenius.flawuniba.sk/index.php/kategorie/
politika-a-pravo/49-ake-politicke-strany-sa-mozu-zucastnit-volebnej-sutaze
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napriklad preukdzanim urcitého poctu podporovatefov zo strany volicoy,
a to ¢i uz abstraktne vo forme peticie’ alebo konkrétne vo forme urcitého
volebného zisku v predchadzajicich volbach. Jedinou podmienkou, ktora
mala preukazat’ dostato¢nu reprezentativnost’ politickej strany, bolo preu-
kazanie ur¢eného poctu jej podporovatelov v rimci procesu registracie poli-
tickej strany. K navrhu na registraciu politickej strany musel byt’ pripojeny
zoznam najmenej 10 000 obc¢anov suhlasiacich s jej registraciou a vznikom.
Pokial’ ide o samotnt novinku prindsant novelou zdkona o politickych stra-
nach, ta spociva v tom, ze kazda politicka strana, ktora hodla podat’ kandi-
datnu listinu pre volby do NR SR alebo pre vol'by do EP, musi ku kandidat-
nej listine uviest” ako obligatérnu prilohu menny zoznam svojich Clenov.
Pocita sa pritom s dvomi alternativami. Prva z nich spociva v tom, ze poli-
tickd strana musi pripojit’ zoznam svojich ¢lenov v pocte, (1) ktory sa rovna
najmenej dvojnasobku kandidatov uvedenych na kandidatnej listine. Ak teda
politickd strana hodla vyuzit’ vetkych 150 kandidatskych miest, ktoré je v pti-
pade volieb do NR SR mozné obsadit’, musi ku svojej kandidatnej listine
pripojit’ zoznam aspon 300 ¢lenov. Ak politicka strana tol'kych ¢lenov nema,
mohla by sa volieb do NR SR zucastnit’ jedine za predpokladu, Ze by na svoju
kandidatnu listinu uviedla mensi pocet kandidatov. Minimalny pocet ¢lenov
politickej strany teda nie je stanoveny fixne absolutnym cislom ale odvija
sa od toho, o aky poc¢et mandatov sa dotknutd strana vo volbach chce ucha-
dzat’. Prilozeny zoznam musi obsahovat’, okrem iného, aj podpisy clenov
strany. Pravost’ podpisov musi byt’ uradne osvedcend, a to najskor v den uve-
rejnenia rozhodnutia o vyhlaseni volieb v Zbierke zakonowv. Ako alternativou
podmienku k zoznamu ,,radovych® clenov politickej strany sa umoznuje pri-
pojenie (2) zoznamu ¢lenov najvyssiecho organu politickej strany. Minimalny
pocet clenov tohto organu, ktory musf kandidujica politicka strana preukazat’,
je stanoveny ako 5-nasobok poctu clenov vykonného organu strany. Kedze
skimana novela sicasne predpoklada, ze vykonny organ musi mat’ najmene;
devit’ ¢clenov, v pripade druhej alternativy by nevyhnutnym predpokladom
bolo najmenej 45 clenov najvyssicho organu politickej strany.

9 Z minulosti je vSak znamy pripad, kedy politicka strana musela pre tucely podavania kan-
didétnej listiny preukdzat’ minimalny pocet clenov alebo tomuto poctu sa rovnajici pocet
podpisov podporovatelov politickej strany. Porovnaj § 17 zakona Slovenskej narodnej
rady ¢. 80/1990 Zb. o voI'bach do Slovenskej narodnej rady v zneni neskorsich predpisov.
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Obmedzeniu pristupu do volebnej sut’aze stanovenim minimélneho poctu
clenov politickej strany nie je v slovenskom diskurze, nie len v laickom
ale dokonca ani v odbornom, venovana patri¢na pozornost’. Z casti to moze
byt" sposobené inymi, nesporne tiez aktualnymi a dolezitymi Ustavnoprav-
nymi témami.'” Mame vSak za to, ze aj napriek tomu, ze skiumané podmienky
pre minimalny pocet clenov politickej strany nie s najprisnejsimi, nejde
o opatrenie, ktoré si nezaslizi nalezitd pozornost’. Cielom nasho prispevku
preto bude kriticky zhodnotit’ obmedzenie pristupu do volebnej stt’aZe
prostrednictvo stanovenia minimalneho poctu ¢lenov politickej strany
(Falej aj len ,,skiimané obmedzenie pristupu do volebnej sut’aze®), a to pre-
dovsetkym so zretelom na potencidlny konflikt s Ustavnymi pravidlami,
najmd s principom slobodnej sut’aZe politickych sil.

2 REPREZENTATIVNOST POLITICKE)
STRANY AKO CIEL?

Politické strany su zakladnym kamenom reprezentativnej demokracie. Ich
funkcia v tomto systéme je len tazko porovnatelna s inou instituciou.
Politické strany mozno podl'a R. Arona chapat’ ako relativne organizované
dobrovol'né zoskupenia, ktoré vyvijaju relativne stalu c¢innost’ a v mene
ist¢ho pojatia vSeobecného spolocenského zaujmu sa uchadzaji o to, aby
samé alebo v koalicii prevzali funkcie vlady."" Ciefom tejto ich trvalej orga-
nizacie (usporiadanej od celostitnej az po miestnu urovefl) a jej vedenia
je dosiahnut’ a vykonavat’ moc, a to ¢i uz osamote, alebo v spojeni s inymi

2¢¢

stranami. Povedané inymi slovami, politické strany sa snazia ,,vyhrat™* voI'by
aby mohli nasledne riadit’ vladne institucie. Pondkaju alternativne navrhy
verejnej politiky, ktoré st formované preferenciami volicov. Aj ked mozu
existovat’ politické strany bez demokracie, existencia demokracie je v sicas-

nosti bez politickych stran takmer nemyslitelna.

Skimané obmedzenie pristupu do volebnej sut’aze, obsiahnuté v novele
zakona o politickych stran, si kladie za ciel, vychadzajuc z dovodovej

10 Azda najviac diskutovanou bola v ¢ase spracovania prispevku téma zachovania alebo
zmeny pravidiel ustanovovania sudcov Ustavného sudu Slovenskej republiky do ich
funkcie.

11 Porovnaj ARON, R. Demokracie a totalitarismus. Brno: Atlantis, 1993, s. 64.
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spravy,” prispiet’ k zvyrazneniu principu reprezentativnosti politic-
kych stran. Naopak, nekladie si za ciel, ako opit’ uvadza dévodova sprava,
ovplyvnit’ zdruzovanie sa v politickych stranach a ich zakladanie, ale len
istym sposobom $pecifikovat’ podmienky pre ucast’ politickej strany vo vol'-
bach do NR SR a vo volbach do EP. Politické strany ako aktéri sut’aze poli-
tickych sil v state spoluvytvaraju predpoklady pre demokraticku legitimitu
statnej moci. Novela zakona sa preto snazi zvyraznit’ princip reprezenta-
tivnosti politickych stran, a to prostrednictvom poZiadavky minimalnej
reprezentativnosti subjektov zucastnenych na volebnej sut’azi. Uvedena
poziadavka predstavuje akysi regula¢ny mechanizmus, ktorym chce ziko-
nodarca, zjednodusene povedané, eliminovat’ z volebnej sit’aze (z hl'adiska
poctu clenov) prilis malé politické strany. Takyto ciel je pritom potrebné
vidiet’ v kontexte formy vlady, ktora sa v podmienkach ustavného systému
SR uplatiuje. V podmienkach parlamentnej formy vlady je totiz pre riadny
vykon pravomoci vlady ako vrcholného organu vykonnej moci nevyhnutna
dovera zo strany parlamentu. Vlada opierajiica sa o podporu velkého
poctu parlamentnych politickych stran vSak spravidla neméZe efek-
tivne presadzovat’ svoju politiku, pretoze v nej prevladaju partikularne
zaujmy. Na to tiez nadvizuje mozna existencia politickej nestability plynuca
prave z rozdielnych politickych zaujmov a cielov presadzovanych jednotli-
vymi politickymi stranami, ¢o pri vyhroteni nazorovych a ideovych cielov
v ramci vladnej koalicie, ale aj v ramci parlamentu ako celku, méze dokonca
viest” az k hrozbe predcasnych parlamentnych volieb.

Poziadavku na uréitd minimalnu reprezentativnost’ politickej strany mozno
néjst’ aj v politologickej literatire zaoberajicej sa vyznamom a funkciami,
ktoré by politické strany v demokratickej spolo¢nosti mali plnit’. S otiz-
kou (dostatocnej) reprezentativnosti politickych stran je nerozlu¢ne spita
aj otazka poctu politickych stran, ktoré v politickom systéme posobia.'”

12 Porovnaj dévodovi spravu k navrhu skupiny poslancov Narodnej rady Slovenskej
republiky na vydanie zikona, ktorym sa menf a doplna zdkon ¢& 85/2005 Z. z. o poli-
tickych stranach a politickych hnutiach v znenf neskorsich predpisov a ktorym sa menia
dopliiaji niektoré zkony; parlamentna tla¢ ¢ 1034; VIL volebné obdobie Nérodnej
rady Slovenskej republiky.

13 Ku vzt'ahu medzi poc¢tom politickych strin a rozdelenim ich pozicii v politike pozri
napr. KITSCHELT, H. Party Systems. In: BOIX, C. a S. STOKES (eds.). The Oxford
Handbook of Comparatative Politics. New York: Oxford University Press, 2009, s. 532.
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Velky pocet malych politickych stran figurujucich na poli sut’aze politic-
kych sil moéze viest’ k rozptyleniu pozornosti potencionalnych voli¢ov a tym
aj ovplyvnit’ vysledky volieb. Takato situacia je osobitne pritomna v §tatoch,
v ktorych sa neuplatiiuje systém dvoch politickych stran, ale, naopak, systém
viacerych politickych stran (tzv. multistranicky systém). K takymto politic-
kym systémom mozno zaradit’ aj ten uplatfiujici sa v podmienkach SR. Cim
vacsi pocet politickych stran v ramci politického systému posobi, tym je dané
vicsie riziko politickej nestability. Prave spominana myslienka moznej poli-
tickej nestability pravdepodobne sluzila ako hnacf motor pre pripravu novely
zakona, resp. jej Casti tykajicej sa obmedzenia pristupu do volebnej sit’aze.
Skimané obmedzenie pristupu do volebnej sit’aze si, v zmysle dovodove;j
spravy, nekladie za ciel’ likvidovat’ politickd pluralitu a ani nijako obmedzo-
vat’ doterajsie podmienky zakladania politickych stran, nakolko je zame-
rand len na opravnenie politickych stran navrhovat’ kandidatov pre volby
do NR SR a pre voI'by do EP. Stanovenie minimédlneho poctu ¢lenov poli-
tickej strany alebo minimalneho poctu ¢lenov najvyssieho organu politickej
strany ako podmienky pre podanie kandidatnej listiny nie je, slovami navrho-
vatel'a novely zakona, v rozpore s poziadavkou na slobodné vol'by vyplyva-
jucou z Eurdpskeho dohovoru o Pudskych pravach a zakladnych slobodach
(Falej aj ako ,,EDLP®). Ustanovenie ¢l. 3 Protokolu ¢. 1 k EDEP zakotvuje
povinnost’ zmluvnych stran konat’ ,,slobodné vo/by*, no nijako vsak nedefinuje
jednotlivé aspekty slobodnych volieb. Po istom véhani Strasburské instita-
cie Rady Eur6py [Eurépska komisia pre Pudské prava a Eurépsky sud pre
Pudské prava (dalej aj len ,,ESIP)] dospeli k zaveru, Zze pravo na slobodné
vol'by zakotvené v ¢l. 3 Protokolu ¢. 1 k EDLP obsahuje tri aspekty: 1)
pravo volit’ (t.j. aktivne volebné pravo); 2) pravo byt voleny (t.j. pasivne
volebné pravo); a 3) institucionalne otazky tykajuce sa nastavenia volebného
systému. Pre kazdy z tychto aspektov platia ¢iasto¢ne iné pravidla a iny $tan-
dard prieskumu zo strany ESCP.M

Podmienenie dcasti politickej strany v parlamentnych volbach minimalnym
poctom jej clenov nie je, podla dovodovej spravy, ani v rozpore s ¢lan-
kom 30 ods. 3 Ustavy SR, ktory vyjadruje zakladné principy volebného prava

4 KMEC, ], D. KOSAR, J. KRATOCHVIL a M. BOBEK. Evropskd simlnva o lidskych pra-
vech. Praha: C. H. Beck, 2012, s. 1318.
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(vSeobecnost’, rovnost’, priamost’ a tajné hlasovanie). V zmysle judikatary
HESLEP je tprava vseobecnosti volebného prava ponechana na clenské staty
za podmienky respektovania nevyhnutnej odévodnenosti zasahov Statu
do tohto prava. V tomto smere mozno konstatovat’, ze za istd formu institu-
cionalnych otazok, ktoré sa tykaju nastavenia volebného systému, je mozné
povazovat’ aj podmienku stanovenia minimalneho poctu ¢lenov politic-
kej strany ako predpokladu pre podanie kandidatnej listiny, nakolko ide
o obmedzenie obdobného charakteru ako je podmienka zaplatenia volebne;j
kaucie ¢1 institat uzatvaracej klauzuly.

7. dévodovej spravy ku skiimanej novele zakona mozno taktiez vyvodit,
ze §tat pri reguldcii pravidiel upravujucich parlamentné volby moze obme-
dzit’, resp. vylucit’ zo sut’aze a nasledne aj zo zastipenia v parlamente ako
vrcholného (celostatneho) zastupitel'ského organu také politické strany,
ktoré maju v podstate len regionalnu povahu. Takyto typ opatrenia mozno
chapat’ ako jeden z dostupnych korektivov systému pomerného zastipenia,
ktory ako taky vo vSeobecnosti moze viest’ k (nezelanej) prilisnej politickej
struktarovanosti parlamentu. Systematicky sa nefavorizuje jedna politicka
strana, tym ze by jej bola poskytnutd volebna vyhoda na ukor ostatnych,
ale v state sa plosne stanovia podmienky, ktoré maju garantovat’ ucast’
na sut’azi politickych sil v state a v slobodnych volbach takym politickym
stranam, ktoré budu vyjadrenim istej miery reprezentativnosti v spolo¢nosti.
Urcity minimalny stupefl reprezentativnosti politickej strany je totiZ
sucasne aj predpokladom jej minimalneho uspechu vo volbach.
Paradoxne v tomto kontexte vyznieva situacia, ktora nekoresponduje s ambi-
ciou regulovat’ pocet stran v parlamente. Je nou reprezentacia politickych
stran v zastupitel'skych organoch na komunalnej urovni. V rimci komunal-
nych volbach sa, aj s prihliadnutim na uplatfiovany iny volebny systém (vac-
$inovy volebny systém) neda prehliadnut’, ze dlhodobo je prave tato miestna
uroven zrkadlom rozdrobenia politickych preferencii obcanov. Na jedne;j
strane bola schvalena regulacia, ktora upravi v konecnom doésledku pocet
stran kandidujucich v parlamentnych voIbach, na druhej strane na komunal-
nej urovni, kde je priestor aj pre nezavislych kandidatov, sa vytvara velké
mnozstvo politickych zoskupeni, resp. prichadzaji do komunalnej volebnej
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sut'aze uplne nové politické struktiry, ktoré vobec nekoresponduju s poli-
tickou reprezentaciou na urovni parlamentu.

V suavislosti s ciel'mi, ktoré skiimana novela zakona o politickych stranach
moze sledovat’, stojf za zmienku este otazka vnuatrostranickej organizacie
¢i vnutrostranickej demokracie. Predmetom nedavno schvalenej novely
zakona o politickych stranach totiz bolo aj urcenie toho, aké druhy organov
politickd strana mat’ musi, aké maju byt’ ich dlohy (pravomoci) a aky ma byt
minimalny pocet ich clenov. Jednym z ciel'ov, ktoré bolo mozné u skima-
nej novely predpokladat’, bola snaha prispiet’ k posilneniu vnutrostranic-
kej demokracie. Je vSak otazne, ¢i skimani novela skutocne zabezpedi.
Vnutrostranicka demokracia je vsak nevyhnutnd, nakolko brani koncentracii
moci v uzkom okruhu niektorych (privilegovanych) ¢lenov politickej strany.
Zaroven je to vSak narocna dloha. Prilisny zdsah do autonémie politickej
strany, aj v zaujme jej vanutornej demokratizacie, by totiz mohol kolidovat’
s niektorymi doélezitymi ustavnopravaymi zarukami demokracie v $tate."”
Urc¢ita miera vautrostranickej demokracie je zelatel'na, av§ak vyzvou pre stat
ako taky je hladat’, zabezpecit’ a najst” funkénu rovnovahu medzi jej bene-
fitmi a jej moznymi rizikami stvisiacimi so schopnost’ou politickych stran ,,

2¢C

prisposobit’ si defbu moci v State.
3  SLOBODNA SUTAZ POLITICKYCH
SiL AKO PREKAZKA?

Ako sme uz naznacili v dvode prispevku, obmedzenie pristupu urcitych
politickych stran do volebnej sit’aze moze predstavovat’ porusenie jedného
z kl'acovych principov SR ako demokratického statu, a to principu slobod-
nej sut’aze politickych sil. V zmysle ¢l. 31 Ustavy totiz ,,zakonnd iprava
vetkyich politickyeh prav a slobid a jej viklad a pounsivanie musia umognovat’ a ochrario-
vat’ slobodnil sitag politickych sil v demokratickej spoloinosti. Zarazajacou je sku-
tocnost’, ze otazke potencialneho zasahu skimaného obmedzenia pristupu
do volebnej sut’aze do principu slobodnej sit’azi politickych sil sa osobitne
nevenovala ani dovodova sprava k navrhu novely zakona.

15 ONDREJKOVA, J. Vnitrostranicka demokracie- nekolik pozndmek na okraj tématu.
In: ANTOS, M. a J. WINTR (eds.). 1o/lby, demokracie a politické strany. Praha: Leges, 2010,
s. 151,
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3.1 Princip slobodnej sttaze politickych
sil a jeho obmedzitelhost

Ustavnopravna doktrina zdéraziuje, Ze princip slobodnej stt’aze politic-
kych sil nadvizuje na ustanovenie ¢l. 1 ods. 1 Ustavy, ktoré zakotvuje princip
demokratického a pravneho statu. Sucasne vsak predstavuje aj interpretacné
pravidlo adresované $tatu a orgainom verejnej moci vseobecne, v prvom rade
zakonodarcovi.'® Za ciel' dstavného vyjadrenia principu slobodnej sut'aze
politickych sil mozno oznacit’ zabranenie vzniku politického systému
s vedicou ulohou niektorej (jedinej) politickej strany, ktory by znemozfioval
resp. popieral sut’az politickych sil.'” Ciel'om je teda zabranit’ instalovaniu
(& obnove) nedemokratického rezimu. Z ustanovenia ¢l. 31 Ustavy preto
mozno vyvodit’ existenciu pozitivneho zavizku $titu napomahat’ politickej
sut’azi a chranit’ ju.'®

Podobne sa k ¢l. 31 Ustavy stavia aj Ustavny sud Slovenskej republiky (dalej
aj len , ustavny sad“ alebo ,,US SR%). Ten zdoraznil, ze princip zakotveny
v ¢l. 31 nema povahu zakladného prava alebo slobody zarucenej jednotliv-
covi ale jeho obsahom je zavizok NR SR pri prijiman{ zakonov upravujicich
politické prava a slobody. Tento zavizok spociva v schvaleni iba takych
zakonov, ktorymi sa umozni a ochrani slobodna sut’aZ politickych sil."”
Slobodna sut’az chranena citovanym ustanovenim nachadza vyraz, ako opa-
kovane dodal US SR, predovietkym vo volbach,” do zdkonnej upravy kto-
rych by mal byt tento ustavny princip aj premietnuty.”! Za sut’az politickych
sil, ktort Ustava prikazuje chranit’, je tak potrebné povazovat’ predovsetkym
volebnu sut’az. Spomedzi vsetkych volieb do organov verejnej moci, ktoré
v podmienkach SR existujd, su to nasledne prave volby do NR SR, ktoré
st pre fungovanie politického systému rozhodujuce.

V dalsich zo svojich rozhodnuti US SR zdoraznil, ze princip zakotveny
v ¢l. 31 Ustavy sa vztahuje nielen na oblast’ tvorby zakonnej upravy,

16 Porovnaj aj KROSLAK, D. a kol. Ustavné privo. Bratislava: Wolters Kluwer, 2016, s. 342.

17 Porovnaj, BROSTL, A. a kol. Ustavné prvo. Plzetr: Ales Cenck, 2015, s. 142,

18 KROSLAK, D. a kol. Ustavné privo. Bratislava: Wolters Kluwer, 2016, s. 343.

19 Porovnaj nalez US SR z 15. okt6bra 1998, sp. zn. PL. US 19/98.

20 Porovnaj napr. aj uznesenie USSR z 9. februara 2011, sp. zn. PL. US 52/2011.

21 K daliej relevantnej judikatire pozri napr. af DRGONEG, J. Ustava Shovenskej republiky.
Tedria a prax. Bratislava: C. H. Beck, 2015, s. 737-738.
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ale aj na jej naslednu aplikiciu.?? Clanok 31 teda nezavizuje len zdkono-
darcu ale aj ostatné organy verejnej moci. Obsahom principu ustanove-
ného v ¢l. 31 je tak zaroven aj zavizok ostatnych organov verejnej moci
uplatiiovat’ zakony upravujuce politické prava a slobody jedine sposobom,
ktory umozni a ochrani slobodnu sat’az politickych sil. Princip slobod-
nej sut’aze politickych sil vsak nesluzi len na ,,usmernenie* zakonodarcu
¢i organ aplikujuci zakonnd upravu politickych prav a slobod. Ako uviedol
aj Ustavny sud, princip slobodnej sut’aze predstavuje priamo zaruku sta-
bilizacie demokracie a pravneho charakteru §tatu.” Princip slobodne;
sit'aze totiz US SR rozsiril aj na priestor vo vnutri politickych stran (sutra
party democracy)?* ako aj medzi vietkjch obcanov, ktori uplatiiuji Ustavou
garantované pravo na pristup k volenej funkcii.”

Je vsak mozné zakonnou upravou, sledujucou iné legitimne a dolezité
verejné zaujmy, princip slobodnej sut’aze politickych sil obmedzit? Ako
je vSeobecne zname, vicsina zakladnych prav a slobdd, vratane tych poli-
tickych, nie je absoldtna. Preto ich je mozné, za splnenia Ustavou predpo-
kladanych podmienok, obmedzit. Ako je to vsak s principom slobodne;j
sit’aze politickych sil?> Priptast’a ¢l. 31 Ustavy jeho obmedzenie? Aj napriek
absencii vyslovnej tstavnej tpravy podmienok jeho obmedzenia sa nazda-
vame, ze to mozné je. Ani princip slobodnej stt’aZe politickych sil totiZ
nemozno absolutizovat’. Absolitne chapanie principu slobodnej sutaze
politickych sil, teda jeho chapanie ako neobmedzitelného, by bolo prakticky
neudrzatelné. Ak by mal byt tento princip chapany absolutne, vol'ny pristup
do politickej sut’aze by mal mat’ prakticky kazdy subjekt, ktory ma urcity
politicky nazor a ktory sa prostrednictvom tohto nazoru chce uchadzat’
o priazen volicov. Pri takomto nazerani na princip slobodnej sut’aze politic-
kych sil by sme museli za jeho nepripustné obmedzenie povazovat’ uz len
samotnu skutoc¢nost’, ze kandidatne listiny pri volbach do NR SR (ale aj EP)
moézu podavat’ len politické strany a nie aj individualne jednotlivi kandidati.
Ba ¢o viac, za obmedzenie slobodnej sut’aze, ktoré by bolo nepripustné,
22 Porovnaj napr. nalez US SR z 11. marca 1999, sp. zn. PL. US 15/1998 alebo uznesenie
z 3. februara 2005, sp. zn. PL. US 35/03.
25 Porovnaj uznesenic US SR z 13. decembra 2000, sp. zn. PL. US 28/06.
24 Porovnaj aj CIBULKA, I a kol. Ustavné prav. Ustavny systém Slovenskej republiky. Bratislava:

Univerzita Komenského v Bratislave, Pravnicka fakulta, 2014, s. 130.
25 Porovnaj nalez US SR zo 4. aprila 2000, sp. zn. PL. Us 1/00
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by sme v podstate museli povazovat’ uz len existenciu samotnych pod-
mienok pasivneho volebného prava (Stitne obcianstvo, trvaly pobyt, vek),
ktoré tiez predstavujd urcitd bariéru v pristupe k volebnej sut’azi. Podobne
sa vyjadril aj US SR, ked sice uviedol, Ze princip slobodnej sut’aze politic-
kych sil je kl'acovim vychodiskom pre zakonnu tpravu vsetkych politickych
prav, no sucasne dodal, ze ho nemozno chipat’ absolitne.*

Aj princip slobodnej sut’aZe politickych sil je preto potrebné chapat’
ako relativny a nasledne skimat’ primeranost’ zakonnych opatreni,
ktoré do urcitej miery pristup do volebnej stit’aZe obmedzuju. Tato
primeranost’ by mala spocivat’ najmi v (1) legitimnosti ciela, ktory obme-
dzenie slobodnej sut’aze sleduje, ako aj v (2) samotnej primeranosti konkrét-
ncho opatrenia. V tejto sivislosti je potrebné zdoraznit’, ze zakonnd dpravu
pristupu k volebnej sit’azi nemozno a priori povazovat’ za nieco negatfvne.
Naopak, pravnu regulaciu volebnej sut’aZze mozno dokonca oznacit’
za potrebnu a Ziaducu, avsak len v tom pripade, pokial’ sama smeruje
k umozZneniu a ochrane politickej sut’aze. Zakonna uprava podmienok
ucasti politickych stran, a prostrednictvom nich aj samotnych kandidatov,
by preto mala byt’ takd, aby slobodnu sut’az podporovala a nie ju obmedzo-
vala. Za takito pravou upravu mozno povazovat’, za splnenia predpokladu
jej vhodného nastavenia, napriklad taka upravu pravidiel volebnej kampane,
ktora sa snazi zaistit’ rovnost’ kandidujucich subjektov, napriklad aj prostred-
nfctvom stanovenia limitov nakladov na volebnt kampan. Na nasledujucich
riadkoch sa preto zameriame na posudenie toho, ¢i skimané obmedzenie
pristupu do volebnej sit’aze, spocivajuce v jej vyhradeni len pre politické
strany s urcitym poctom clenov, mozno oznacit’ za opatrenie, ktoré nepri-
merane zasahuje do dstavného principu slobodnej sut’aze politickych sil.
Je totiz nesporné, ze to, ze kandidatnu listinu by mohli podat’ len tie zo zare-
gistrovanych politickych stran, ktoré maji urcity minimalny pocet clenov,
vstup do volebnej sut’aze do urcitej miery obmedzuje.

3.2 Ostatné opatrenia uz obmedzujice volebnt sataz

Pre zodpovedanie otazky, ¢i je podmienka minimalneho poctu clenov politic-
kej strany skutoc¢ne neprimeranym obmedzenim principu slobodnej stt’aze

26 Porovnaj nalez US SR z 11. februara 2009, sp. zn. PL. US 6/08.
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politickych sil je potrebné vziat’ do Gvahy ostatné podobné zakonné opatre-
nia, ktoré uz volebnu stt’aZ de lege lata obmedzuju. Tieto opatrenia mozno
rozdelit’ do dvoch zakladnych skupin, a to podl’a toho, ¢i maji na volebnu sut’az
vplyv (1) pred jej samotnym konanim alebo (2) aZ po jej uskutoCneni.

Do druhej z uvedenych kateg6rii by sme mohli zaradit’ napriklad tzv. uzatva-
raciu klauzulu (uzavieracia klauzula, volebny prah). Uzatvaracia klauzula pred-
stavuje minimalny podiel hlasov, ktoré musi kandidatna listina politickej strany
(koalicie) ziskat’, aby sa vobec kvalifikovala do procesu pridelovania mandatow.
Uplattiuje sa tak v pripade volieb do NR SR, ako aj v pripade volieb do EP*
Aj uzatvaracia klauzula, podobne ako aj skimané opatrenie spocivajice v mini-
malnom pocte ¢lenov politickej strany, sleduje zaujem na urcitej reprezentativ-
nosti v patlamente zastipenych politickych stran.® Avsak, na rozdiel od mini-
malneho poctu ¢clenov strany, uzatvaracia klauzula nepredstavuje obmedzenie
slobodnej sut’aze politickych sil v pravom slova zmysle. Rozhodujicou je totiz
skutocnost’, ze uzatvaracia klauzula ako urcité integraéné opatrenie nasleduje
az po tom, ako k sut’azi politickych sil, teda k volebnej sut’azi, doslo. Vopred
teda z volebnej sut’aze ziadne politické strany nevylucuje.”” Predstavuje len
urcity stimul pre integraciu politickych stran s ciefom zabezpecenia ich vicsej
reprezentativnosti, ked’ze predstavuje ,,hrozbu®, ze prili§ mala a/zas malo repre-
zentatfvna politicka strana vo volebnej sut’azi napokon neuspeje.

Do prvej skupiny opatreni obmedzujucich volebnd sut'az, ktoré pravny
poriadok SR de lege lata pozna, mozno zaradit’ institut volebnej kaucie.
T vsak, podla nasho nazoru, uz mozno povazovat’ za zavaznejsie obme-
dzenie volebnej sut’aze a teda aj slobodnej sut’aze politickych sil. Volebna
kaucia totiz, na rozdiel od uzatvaracej klauzuly, nastupuje este pred samot-
nou volebnou sut'azou a predstavuje tak v podstate filter pre to, ktoré

27V pripade volieb do NR SR su urcené az tri urovne uzatvaracej klauzuly, a to v zavislosti
od toho, ¢i ide o kandidatnu listinu jedinej politickej strany (5 %) alebo o kandidatnu
listinu koalicie viacerych politickych stran (7 resp. 10 %). Naopak, v pripade volieb
do EP je stanovena len jedna uroven uzatvaracej klauzuly pre vsetky kandidatne listiny
(5 %). Porovnaj § 66 a § 93 volebného kédexu.

28 K vjznamu uzatvaracej klauzuly pozri napr. NOVAK, M., T. LEBEDA a kol. Va/ebni
a stranicke systémy. CR v mezindrodnim srovnani, Dobra voda: Ales Cenek, 2004, s. 34; alebo
BARTON, M. Uzaviraci klauzule. In: KLIMA, K. a kol. Encyklopedie sistavnibo priva.
Praha: ASPI, 2007, s. 704.

29 Porovnaj aj odévodnenia a zévery uvedené v naleze US SR z 11. februra 2009, sp.
zn. PL. US 6/08.
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politické strany sa volebnej sut’aze budu moct’ zucastnit’. Volebna kaucia
sa uplatfiuje rovnako v pripade oboch volieb (NR SR, EP) a spociva v zapla-
teni zakonom stanovenej sumy, ktoré je nevyhnutnym predpokladom pre
to, aby sa vobec podana kandidatna listina prislusnou volebnou komisiou
preskumavala.® V pripade volieb do EP musi byt’ uhradena volebna kaucia
vo vyske 1700 €, v pripade volieb do NR SR az vo vyske 17 000 €.*' Volebna
kaucia sice je, ako napoveda aj samotny pojem ,,kaucia®, ¢iastocne vratna,”
no aj napriek tomu predstavuje podstatné obmedzenie pristupu do volebne;j
sut'aze. Ak totiz politicka strana nie je v ¢ase podavania kandidatnych listin
schopna uvedend sumu zaplatit’, je z volebnej sut’aze prakticky vyradena.
Ustavnostou volebnej kaucie sa v minulosti zaoberal aj US SR. Ten uznal,
ze volebna kaucia sleduje legitimny ciel. Ten ma spocivat’ v zamedzeni
toho, aby sa volieb zdcastiovali také politické strany, ktoré nemaju realnu
$ancu na dspech a ktorych skuto¢nym ciefom nie je ani ziskanie poslanec-
kych mandatov ale skor sebaprezentacia z injch dévodov. Ustavny sud teda
sice akceptoval dstavnost’ tohto institatu, no sicasne dodal, Ze sa ,,nacha-
dza na hraniciach ustavnej tolerovatelnosti“.”” Tento nazor vak nebol jed-
nomysel'ny, ked’ze napriklad sudca L. Mészaros sa vo svojom odlisnom sta-
novisku priklonil k opa¢nému zaveru. Uviedol, ze Ustava sice ponechava
zakonodarcovi $iroky priestor pre koncepciu volieb, avsak v pripade upravy
volieb ako slobodnej sut’aze politickych sil pozaduje umoznenie a ochranu
tejto sut’aze. Volebné kaucie preto oznacil za obmedzenie volebnej sut'aze
a preto aj za nesuladné s Ustavou.” Podobné nazory na netstavnost’ insti-
tutu volebnej kaucie boli prezentované aj v odbornej literatare.”

30 Porovnaj § 51 ods. 1 a § 81 ods. 1 volebného kédexu.

31 Porovnaj § 50 a § 80 volebného kédexu.

32 Volebna kaucia sa vracia tfm politickym stranam (koaliciam), ktorych kandidatna listina
ziskala aspon 2 % z celkového poctu odovzdanych platnych hlasov. Porovnaj § 50 ods. 9
volebného kédexu.

3 Porovnaj ndlez US SR, sp. zn. PL. US 6/08 z 11. februara 2009. Dévodom konstata-
cie o hrani¢nosti akceptacie volebnej kaucie bola jej konkrétna vyska. V zmysle vtedy
platného zakona upravujiceho volby do NR SR bola volebnd kaucia urcena vo vyske
16 596 € (500 000 Sk).

3 Porovnaj odli§né stanovisko sudcu Lajosa Mészarosa k rozhodnutiu pléna US SR vo veci
sp. zn. PL. US 6/08.

35 Porovnaj napr. CIBULKA, L. a kol. Ustavné pravo. Ustavny systém Slovenskej republiky.
Bratislava: Univerzita Komenského v Bratislave, Pravnicka fakulta, 2014, s. 130; alebo
KROSLAK, D. a kol. Ustavné prdvo. Bratislava: Wolters Kluwer, 2016, s. 343.
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Pripustnost’ou instititu volebnej kaucie sa zaoberal, v kontexte prava na slobodné
volby vyjadreného v EDIP, aj ESLP. Eurépsky sad pre Pudské prava institat
volebnej kaucie vo svojej judikatire v podstate vo vseobecnosti uznal za neroz-
porny s ¢l. 3 Protokolu ¢. 1. Dospel k zaveru, ze v rozpore s ¢l. 3 Protokolu ¢. 1
by mohol byt’ v ptipade, ak by vyska samotnej kaucie bola neprimerana alebo
v pripade, ze vyska kaucie by bola privysoka vzhl'adom k priemernému prijmu
v danej krajine.*® Volebna klauzula totiz, podl'a nazoru ESIP, primarne zaist'uje
vznik dostatoCne reprezentativhych myslienkovych prudov v spolo¢nosti
a sleduje legitimny ciel’ spocivajuci zabranit’ prilisnej a oslabujicej fragmentacii
patlamentu. Tym sa sucasne sleduje posilnenie stability tatu.”

Bez ohl'adu na to, ¢i institat volebnej kaucie v podobe, v akej je v podmien-
kach SR zakotveny, oznaéime za rozporny s Ustavou alebo nie, dolezitejsia
je kumulacia viacerych opatreni zasahujacich do volebnej sut’aZe. Ako
sme uz naznacili, kandidatnu listinu pre volby do NR SR neméze podat’
jednotlivec ale len zaregistrovana politicka strana (koalicia). Nevyhnutnym
predpokladom je vs$ak aj uhrada volebnej kaucie. A napokon, do tretice,
skimané opatrenie predpoklada navyse d'alsie obmedzenie spocivajice
v tom, ze by nemohlo ist’ o akdkol'vek (zaregistrovanu) politickd stranu
ale len o taku politicku stranu, ktora preukaze urceny minimalny pocet svo-
jich ¢lenov. Na dévazok, ako vyplyva aj z dovodovej spravy ku skimane;j
novele zakona na jednej strane a z rozhodnutia US SR vo veci volebnej kau-
cie na strane druhej, obe uvedené opatrenia sleduji rovnaké ciele, najma
reprezentativnost’ politickej strany. Mame preto za to, ze ak k existuju-
cim bariéram pre vstup do volebnej sut’aze pridame este dalsiu, spociva-
jicu v minimalnom pocte ¢lenov politickej strany, mohli by sme uz hovorit’
o neprimeranom obmedzeni volebnej sit’aze, a teda aj o neprimeranom
obmedzeni Ustavou garantovaného principu slobodnej sut’aze poli-
tickych sil. Jednoznacnému zaveru o neprimeranosti branit’ len ta skutoc-
nost’, ze konkrétny sposob nastavenia minimalneho poctu ¢lenov politickej
strany mozno oznacit’ za relativne malo prisny.

36 Porovnaj rozhodnutia EST'P z 28. marca 20006, vo veci Sukhovetskyy proti Ukrajine, st’az-
nost’ ¢. 13716/02; a z 3. decembra 1990, vo veci Desmenles proti Francizsku, staznost’
¢ 12897/87.

37 Porovnaj rozhodnutie ESIP z 8. jula 2008, vo veci Yumak a Sadak proti Turecku, st aznost’
¢.10226/03.
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4 ZAVER

V prispevku sme sa v struc¢nosti venovali novinke v slovenskej zakonnej
uprave volebného prava, ktora zavadza d’alsiu podmienku pre to, aby sa poli-
ticka strana mohla ztcastnit’ volebnej sut’aze. Nevyhnutym predpokladom
pre uspesnu registraciu kandidatnej listiny pre tcely volieb do NR SR (ako
aj volieb do EP) tak po novom nebude len samotna existencia registrovane;j
politickej strany a uhradenie volebnej kaucie, ale aj preukazanie skutoc¢nosti,
ze dotknuté politicka strana splia podmienku uréeného minimalneho poétu

clenov.

Prva cast’ prispevku bola venovana predovsetkym dévodom, ktoré ziko-
nodarcu k zavedeniu priblizenej novinky viedli. D6vodom, ktory hlavne
motivoval zakonodarcu k navrhu zmien v slovenskej pravnej uprave, bola
predovsetkym poziadavka na zabezpecenie uréitej reprezentativnost’ tych
politickych stran, ktoré sa maju uchadzat’ o zastipenie v parlamente.
Naopak, v d’alsej casti prispevku bola pozornost’ zamerand na to, ¢i sku-
mané opatrenie nie je v rozpore s ustavnym principom slobodnej sutaze
politickych sil, teda ¢i neprimeranym spésobom, v kontexte d'alsich zakon-
nych opatreni, neobmedzuje volebnd sit’az. Minimalny pocet ¢lenov poli-
tickej strany ako podmienka pre pristup k volebnej sut’azi sice sleduje legi-
timny ciel, t.j. zabezpecenie dostatocnej reprezentativnosti parlamentnych
politickych stran a s tym spojenej efektivnosti ¢innosti vlady (vykonne;j
moci), no sucasne je nesporné, ze tento ciel je mozné dosiahnut’ aj inak.
Je to prave institat uzatvaracej klauzuly, uz dlhodobo znamy aj slovenskému
volebnému pravu, ktory sleduje rovnaky ciel, a to bez toho, aby priamo
obmedzoval volebnu sut’az a tym aj slobodnu sut’az politickych sil. Princip
slobodnej sit’aze politickych sil sice nema absolutny charakter, no kazdé
jeho obmedzenie by malo byt primerané a nevyhnutné. V pripade v pri-
spevku skumaného opatrenia véak mozno o jeho primeranosti, v spojeni
s d'alsimi zakonnymi opatreniami, ako aj o jeho nevyhnutnosti, vyslovit’ viac
ako len pochybnosti. V prospech skimaného opatrenia hovori snad’ len
to, ze prakticky sposob, akym sa do zdkonnej upravy v SR zavadza, umoz-
fyje splnit” podmienky takmer kazdej politickej strane, avsak za cenu toho,
ze do volebnej sut’aze ,,postavi” len obmedzeny pocet kandidatov. V tejto
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suvislosti sa dd v plnej miere stotoznit’ s nazorom generalneho prokura-
tora SR, ktory vyslovil v jednom z konani pred US SR. Ten totiz. zdoraznil,
ze su to aZ vysledky volieb, ktoré mdzZu preukazat’ reprezentativnost’
kaZdej politickej strany. Plati to vSak len za predpokladu, Ze kaZda
politicka strana bude mat’ skutoéne moznost’ sa volieb zGcastnit’.”
V nadviznosti na to sa ako vystizny taktiez javi nazor F. Weyra, podla kto-
rého politick strana nekandidujtica vo volbach v podstate ani nesplnia defi-
nicné znaky politickej strany ako takej.”

Na uplny zaver dodavame, ze aj ked’” skimané opatrenie istotne nepredsta-
vuje opatrenie vracajuce Slovensku republiku do nedemokratického rezimu,
¢o by zodpovedalo téme tejto konferencie, treba zachovat’ obozretnost’.
Ako sme uz uviedli v uvode, kazdé opatrenie, ktoré obmedzuje pristup
do volebnej sut’aze, teda kazdé opatrenie, ktoré predstavuje zasah do prin-
cipu slobodnej sut’aze politickych sil, by malo byt’ podrobné detailnému sku-
maniu. Rovnako by malo platit’ to, ze prednost’ by mali dostat’ alternatfvne
opatrenia sledujice rovnaky ciel. Pri postupnom ,,nabalovani obmedzeni
pristupu k volebnej sit’azi sa totiz jedné¢ho dfia mézeme zobudit’ a zistit’,
ze Statny a politicky rezim sa skutocne vratil o takmer 30 rokov spit’.
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Abstract

The study presents the historical development of a second generation fun-
damental right that can be practiced individually namely, the right to occu-
pational safety with regards to member states and the European Union.
It examines the emergence of the constitutional human right in the
Hungarian domestic labour law in effect, whether a really applicable legal
institution providing real protection has been worded in the normative text.
Whether it can be allowed that evaluating the voluntary adherence to and
the enforceability of the law a member state can free itself from the expec-
tations of the European Union.

Key words

Fundamental Right Test; Fundamental Law Collision; Right to Occupational
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1 INTRODUCTION

In civil constitutions the protection of health and rights connected to social
care are regulated differently by the rule of law. In some of them the pro-
tection of health is especially stated by the constitution among the right
of citizens (such as the French, Italian and Hungarian constitution),
in other states the constitution does not specifically state the right to health,
it rather lists it among the state’s social political directives, social tasks (such

1 Mutual protection is the safest.
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as the Mexican, Irish, Bolivian and Burmese constitution), moreovet, it also
happens that the state lists the right of law-making and execution in the area
of health care in the scope of central authorities (such as the Austria). Some
constitutions express the right to financial benefits, while others separate the
right to the protection of health and financial benefits. Basic constitutional
rights* emerging in Hungarian labour law are partly formed by the national
constitutional development, as well as by principles of the European Union,
and according to the economic, social expectations they provide narrower
or wider, individual or collective protection, form the bases of detailed
arrangements and affect the subjects being in the hierarchy of labour law
and labour law like legal relations.

2 BASIC CONSTITUTIONAL PRINCIPLES
OF LABOUR LAW IN HUNGARY

Among basic constitutional principles the ones that are connected to labour
law can be practiced individually or collectively, can be justified and are
legally enforceable’. At the same time, basic rights — besides some excep-
tions such as right to life or right to human dignity — are not unlimited.
Those can be limited proportionate to the objective pursued, with full
respect for the essential content of such fundamental right, to the extent
absolutely necessary. The reason of limiting a fundamental right can be the
effective use of another fundamental right, or the protection of a consti-
tutional value*. In labor law relations the lawmaker builds in mandatory
norms that protect the more dependent party, having regards to that the
party accepting the service (the employer) becomes in a dominant posi-
tion during the legal relationship and the aim is to restore this unbalanced

2 We call those rights basic right or fundamental right which are stated by the constitution,
guarantee the freedom of an individual, behove to everyone, which can be legally and
directly executed that is, from which there is direct subject entitlement. Fundamental
rights are such universal human basic rights which stand ,,above* legislations and which
protect both employees and employers. However, fundamental rights not only pro-
tect individuals that is natural people, but also legal people — such as labour unions —
so if a right adhering to them is violated, they can also validate their constitutional
protection.

3 Paragraph (2) of Article 1. of the Fundamental Law of Hungary.

4 Fundamental law test.
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situation. Due to the obligation coming from social rights the legal state
directly limits employers’ rights which shall cause conflicts of fundamen-
tal rights. While in classic private law the state’s lack of intervention, pas-
sivity prevails, in labour law state intervention and means of the exercise
of public authority is necessary to achieve the above mentioned goal, that
is, parties’ contractual freedom is only partial, meaning that the certain lim-
itation of employers’ autonomy goes hand in hand with the emergence
of extra rights on the side of employees. Besides legal principles, in the field
of labour law specific fundamental rights that can be practiced individually
as well are such guarantee rules which ensure the justification of basic rights,
such as the right to freely choose one’s work, occupation’, right to occupa-
tional safety’, right to rest’, requirement of the prohibition of discrimina-
tion®, right to equal payment based on equal work’, right to promote equality

10"and right to the protection of personal data''. In the field

of opportunity
of labour law specific fundamental rights which can be practiced collectively
are the right of association'?, trade union rights and the right to enter into

collective agreements', as well as the right to strike'*.

3 NATIONAL DEVELOPMENT OF THE RIGHT
TO SAFE WORK ENVIRONMENT

1. In Hungary it was the Generale Normation Sanitatis which first
expressed it in 1770 that healthcare was a state duty. Act XIV of 1876
on the Improvement of Public Health stated it as a basic principle
that the management of public health is the duty of the state admi-
nistration. Based on the first industrial code' the industrial authority
was obliged to assess the state of factories from time to time, while

5 Paragraph (1) of Article XII. of the Fundamental law:

6 Paragraph (3) of Article XVII. of the Fundamental law.

7 Paragraph (4) of Article XVIL of the Fundamental law.

8 Paragraph (2-3) of Article XV. of the Fundamental law.

9 Paragraph 70/B. § (2) of the Constitution, howevet, itis not declared by the Fundamental
law.

10 Paragraph (4) of Article XV. of the Fundamental law.

11 Article IT. of the Fundamental law.

12 Paragraph (2) of Article XVIIL of the Fundamental law.

13 Paragraph (1) of article XVII. of the Fundamental law.

14 Paragraph (2) of Article XVIL. of the Fundamental law.

15 Act VIIL of 1872.
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the second industrial code!®

expressed that every factory owner had
to establish and maintain rooms which serve the protection of the
life and health of workers on their own cost. During the time of the
Soviet Republic these initial steps were followed by the establishment
of the brand new bases of health protection and social insurance
on one part due to nationalisation, on the other part because of the
widening of the ratione personae of accident insurance. During the
Horthy Era these measures were overruled, however, they increased
state intervention in social and health care relations but the constitu-

tion of 1936 did not use the term of right to health yet.

. Paragraph (1) of § 47 of Act XX of 1949 on the Constitution of the

People’s Republic of Hungary, announced on 20 August 1949, and
being in effect from that date until 25 April 1972 (furthermore
referred to as: Constitution) expressed that the People’s Republic
of Hungary protects workers’ health and assists them in the case
of incapacity. Subsequently, paragraph (1) of § 57 stated that in the
People’s Republic of Hungary citizens had the right to the protection
of life, physical integrity and health, furthermore, according to para-
graph (2) this right was realized by the People’s Republic of Hungary
with the organization of occupational safety, health care institutions
and medical care. From 23 October 1989 — with § 34 of Act XXXI
of 1989 — the above mentioned provision was modified — until the
annulment of the Constitution (1 January 2012) — with that the
Constitutions paragraph (1) of § 70/D stated that citizens living
in the territory of the Hungarian Republic have the right to the high-
est possible quality of physical and mental health, while according
to paragraph (2) this right is realized by the Republic of Hungary
with the organization of occupational safety, health care institutions
and medical care, ensuring regular physical activity and the protection
of built and natural environment.

The historical antecedents of the fundamental right of the highest
level of physical and mental health (in other constitutions: health
protection or health care) are in the state of enlightened absolu-
tism, where, in order to prevent devastating epidemics, public health
started to become a state task. In that feudal society the cate for those

Act. XVIL of 1884.
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in need partly became incumbent on the landlord, on the other hand,
it became part of churches’ charity activity. When the feudal society
came to an end taking care of those in need came down as a task
of the state. In the capitalizing society, while the state tasks of pub-
lic health widened, rapidly organized insurance companies started
to take care of an ever widening range of health care cover based
on the contribution of concerned people (as well).

It can be seen that the protection of the fundamental right was lifted
to the obligations of the state by the regulation above with that it fully
became a state task, however, the financial cover of health care was
split between the concerned employee and the state.'”
Simultaneously, international documents also took the obligation
of universal health care as a starting point'® that is, everybody shall
enjoy the highest possible level of physical and mental health".
Guaranteeing the highest possible level of physical and mental health
confirmed in § 70/D of the constitution meant such a state task
was realized through its central bodies and local self-governments®.
In frames of this the state was obliged to operate health care institu-
tion networks and organize medical care.

However, right to health has a much wider meaning than health care.
The previous one also contains right to healthy environment, healthy
lifestyle and the state support of sports but still not covers the (occu-
pational) protection of employees.

According to (3) of article XVII of Hungary’s Fundamental Law which
was announced on 25 April 2011 and entered into effect on 1 January
2012 (furthermore referred to as: Fundamental Law) every employee
has the right to working conditions which respect their health, safety
and dignity. With this article the state recognized the obligation
of ensuring occupational safety as a fundamental right. In its under-
standing the state widens the definition of employee to every worker,

17 GARANCSY, Mihalyné, Lajos LORINCZ and Liszlo TROCSANYL Az egészségvé-
delemhez és anyagi ellatashoz val6 jog [Right to the protection of health and financial
care. In: Az dllampolgirok alapjogai és kitelességei [Rights and obligation of citizens]. Budapest,
1965, p. 328.

18 Http://alkjog.elte.hu/wp-content/uploads/2016_tulajdonjog_masodik_harmadik_
generacio.pdf [cit. 6. 12. 2018].

19 Article 12 of International Covenant on Economic, Social and Cultural Rights.

20 56/1995. (IX.15) Resolution of the Constitutional court.
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so the above regulation has to appear in all employment relationships,
on the other hand, besides substantive legal regulations of the given
legal relation employee’s health and safety is separately guaranteed
with the system of safety regulations and health care.

4 THE MODIFICATION OF THE RIGHT
TO OCCUPATIONAL SAFETY IN SUBSTANTIVE LAW

81 § of Statutory Rule 7 of 1951 on the Labour Code being in effect from
1 February 1951 presents the undertaking according to which the Hungarian
People’s Republic protects employees” health and physical wellbeing with
establishing safe work environment and permanent health care.

Based on § 33 of Act Il of 1967 on the Labour Code, being in effect from
1 January 1968 companies are obliged to provide the conditions for healthy
and safe work environment. 62. § of the act ruled on employers’ (compa-
nies’) objective obligation, however, only on the obligation of compensa-
tion for material damage.

(2) of § 102 of Act XXII of 1992 (furthermore referred to as Labour
Code), being in effect from 1 July 1992 ruled on the employers’ obliga-
tion to guarantee the conditions for healthy and safe work environment.
Chapter IX regulated the objective obligation of employees, in which the
obligation of the compensation for non-material damage also emerged for
the first time* with that when judging the level of responsibility and damage
one also has to consider § 354 of Act IV of 1959 on the Civil Code — its
modification from 1 July 1992 — regulating the compensation of injured pat-
ty’s non-material damage® with regards to 12/1991. (IV. 11.) decision of the
Constitutional Court as well.

Paragraph (4) of § 5 of Act I of 2012 on the Labour Code (furthermore
referred to as Labour Code) being in effect from 1 July 2012 until present day
obligates employers to guarantee the conditions for occupational safety and
occupational health requirements, Chapter XIII rules on employers’ liability
for damages; there is only one exception from the system of compensation,

21 Paragraph (2) of § 177.
22 Curia EBH2002.694.
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the protection of personality rights, which can be found in paragraph (1)
of §9 of the Labour Code and rules on the application of Act V of 2013
on the Civil Code (furthermore referred to as Civil Code).

2. Point a) § 2:43 of the Civil Code specifies the right to life, bodily integrity
and health; if they are violated the employee can demand restitution accord-
ing to § 2:52 of the Civil Code for any non-material violation suffered, with
that for the liability for damages one has to apply § 166178 of the Labour
Code and for compensation for the damage § 6:518-534 of the Civil Code.

3. Based on paragraph (1) of § 83 of Act XXXIII of 1992 on the Legal
Status of Public Servants it took over the regulation of the Labour Code,
the application of the Civil Code according to (4) of § 11 of Act CXCIX
of 2011 on the Public Service Officials, and according to § 15/A of Act
CXXII of 2010 on the National Tax and Customs Administration except
rules referring to liability, while Act CCV of 2012 on the status of the mili-
tary personnel and Act XLII of 2015 on the Service Status of Professional
Members of Law Enforcement Agencies determine their own rules.

It can be seen that the requirements of secure and healthy working prac-
tices that is, the fundamental right of occupational safety can be found
in all employment relations with that substantial regulations, hence
Act XCIII/1993 on Occupational Safety and Health (Furthermore referred
to as OSH) has the task to form such work requirements which protect
employees’ life, physical integrity and health, and which protect them against
threats and damages emerging in connection with work. Based on and
in frames of the legal principle regulated on legal level several other lower
ranked legislations regulate the further details.

5 RIGHT TO OCCUPATIONAL SAFETY
IN THE LAW OF THE EUROPEAN UNION

Article 118 of the Treaty of Rome made the facilitation of direct coop-
eration among member states with regards to the regulation of occupa-
tional safety the task of the European Committee. In point b) of Article 7
of International Covenant on Economic, Social and Cultural Rights
it recognized that everyone has the right to safe and healthy working
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conditions. Chapter IV* of the Charter of the European Union (Under
the title of “Solidarity”) expressed that the right to fair work conditions
has to be ensured for employees, while points a) and b) of paragraph (1)
of Article 153** of Consolidated versions of the Treaty on European
Union and the Treaty on the Functioning of the Eutopean Union (2012/C
326/01) highlighted that the Union shall support and complement the
activities of member states in the improvement of the working environ-
ment to protect workers’ health and safety®.

Besides what was worded in treaties mentioned above, the European Union also
aims to strengthen the situation of employees being in a more vulnerable posi-
tion in this area with other legal tools. Therefore, the Council of the European
Union individually and together with the European Parliament accepted more
directives in order to establish the occupational safety of employees, such
as Council Directive 91/383/EEC supplementing the measures to encourage
improvements in the safety and health at work of workers with a fixed- duration
employment relationship or a temporary employment relationship, Council
Directive 91/533/EEC on an employet’s obligation to inform employees
of the conditions applicable to the contract or employment, Council Directive
92/85/EEC on the introduction of measures to encourage improvements
in the safety and health at work of pregnant workers and workers who have
recently given birth or are breastfeeding, Directive 2009/104/EC of the
European Parliament and of the Council concerning the minimum safety
and health requirements for the use of work equipment by workers at work™,
Ditective 96/71/EC of the European Patliament and of the Council

25 Paragraph (1) of article 31 of the Charter of Fundamental Rights mentiones fair and
rightful working conditions meaning that every emplyoee has the right to such working
conditions which respect his or her health, safety and dignity.

24 (ex Article 137 TEC).

25 The definition of working conditions has to be understood according to Article 156
of Treaty on the Functioning of the European Union.

26 The provisions adopted pursuant to Article 137(2) of the Treaty do not preclude any
Member State from maintaining or introducing more stringent measures for the pro-
tection of working conditions provided they are compatible with the Treaty, based
on paragraph (6) compliance with the minimum requirements designed to guarantee
a better standard of safety and health in the use of work equipment is essential in order
to ensure the safety and health of workers, while paragraph (7) expresses that the impro-
vement of occupational safety, hygiene and health is an objective which should not
be subordinated to purely economic considerations.
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concerning the posting of workers in the framework of the provision of ser-
vices, Directive 2014/67/EU of the European Patliament and of the Council
of 15 May 2014 on the enforcement of Directive 96/71/EC concerning the
posting of workers in the framework of the provision of services and amend-
ing Regulation (EU) No 1024/2012 on administrative cooperation through
the Internal Market Information System and finally, Directive 2014/54/EU
of the European Parliament and of the Council of 16 April 2014 on measures
facilitating the exercise of rights conferred on workers in the context of free-
dom of movement for workers.

The European Council announced its most significant measures connected
to occupational safety and health protection in its announcement entitled
Safer and Healthier Work for All - Modernisation of the EU Occupational Safety
and Health 1.egislation and Policy, which basis was the Ex-post evaluation of the
European Union occupational safety and health Directives (REFIT evaluation).

Besides, based on Article 114 of the Functioning of the European Union
there are some directives of the EU which deal with “protective and
health care” aspects. Based on the so called “new approach” several tech-
nical directives have been accepted, through which European standard-
isation organisations — European Committee for Standardization (CEN),
European Committee for Electrotechnical Standardization (CENELEC)
and European Telecommunications Standards Institute (ETSI) — regularly
determine and update the European standards®.

Against this background, nowadays we can observe the tendency that the fun-
damental right to occupational safety has become more and more international
both regarding its regulation and enforceability. It means that if a state does
not want to exclude itself from the international community, it cannot allow
to free itself from all what is going on in connection with fundamental rights
in the European Union’s legal improvement. It is one of the most significant
guarantees of the justification of rights. However, becoming international also
means that fundamental rights lose their objective, nature law roots: the frames
and content of rights become the subject of international agreements™.

27 H;tp:/ /realmtak.hu/25691/1/alapjogok_kollizioja_a_munkajogban.pdf [cit. 15.10.2018].
28 SARI, Janos and Bernadette SOMODY. Alapjogok. Alkotmdinytan 11 [Constitutional la.

Fundamental rights 1I]. 2008. Available at: https://www.tankonyvtar.hu/hu/tartalom/
tamop425/2011_0001_520_alapjogok_alkotmanytan_ii/index.html [cit. 15.10.2018].
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6 ILO

The International Labour Organization (furthermore referred to as ILO)
was formed on 28 June 1919 and became the first specialized institution
of the United Nations in 1946. Its main aim is the protection of employees’
basic labour and social rights through international labour norms, more spe-
cifically, the formation of measures which serve the maintenance of basic
human decency at workplaces, as well as the assistance of their enforcement
with the cooperation of employee and employer representatives.

In the past few years ILO worded 189 conventions and worked out 205
recommendations, out of which convention no. 17 entitled “Convention
concerning Workmen’s Compensation for Accidents” accepted in 1952 and
convention no. 102 entitled Convention concerning Minimum Standards
of Social Security are of particular importance; the most recent state to rat-
ify them was the Russian Federation on 26 February 2019.

Hungary ratified 73 conventions and 1 minute all together, including the
8 basic conventions, the 4 conventions determining priorities, as well as 61
technical conventions; it did not ratify the further 35 conventions. Out
of the 73 conventions and the 1 minute only 51 atre in effect these days
as Hungary quit 18 conventions and 4 were terminated. Hungary did not
ratify anything in the past 12 months.

As per the above, the following ILO conventions are not in effect
in Hungary: Maternity Protection Convention, Minimum Age Convention
(sea, agriculture), Medical FExamination (Seafarers) Convention,
Workmen’s ~ Compensation  (Occupational — Diseases)  Convention,
Convention concerning the Employment of Women on Underground
Work in Mines of all Kinds, Maintenance of Migrants’ Pension Rights
Convention, Convention concerning Annual Holidays with Pay, Safety
and Health in Construction Convention, Convention concerning Annual
Holidays with Pay (agriculture), Maternity Protection Convention, Radiation
Protection Convention, Minimum Age Convention (underground working),
Continuity of Employment (Seafarers) Convention, Merchant Shipping
(Minimum Standards) Convention, Seafarers’ Welfare Recommendation,
Health Protection and Medical Care (Seafarers) Convention, Social Security
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(Seafarers) Convention, Convention concerning the Repatriation of Seamen,
Night Work (Women) Convention, Minimum Age Convention (mine work-
ers) and Inspection of Emigrants Convention.

1. ILO and the EU
Regarding the relationship between 1LO conventions and the labour
and social security directives of the European Union (furthermore
referred to as EU) we can say that the ILO — which also has third
world countries as member states — accepts less rigid rules. However,
the European Union worded the general expectation that if regard-
ing a member state there is a clash regarding a compulsory EU legis-
lation and a ratified ILO convention, the EU legislation has to be pri-
oritized. Therefore, in such cases the EU “expects” member states
to quit the referring ILO convention.

2. Justification of human rights worded in international law in Hungarian
labour law
Based on what was mentioned above, Article 3 and 23 of the Universal
Declaration of Human Rights and 1LO conventions 17 and 102
declare the constitutional principle of satisfying (safe) working condi-
tions connected to life and personal safety in labour relations in a way
that Workmen’s Compensation (Occupational Diseases) Convention
was ratified with Act XXIX of 1928, while Social Security (Minimum
Standards) Convention was not ratified by Hungary as it is dated
9 December 1989 and Hungary rather ratified the Community
Charter of the Fundamental Social Rights of Workers.

The above mentioned act declares that compensations in case of accidents
causing death or permanent incapacity of work have to be paid in form
of annuity for the injured person or his relatives. However, these compen-
sations are either in whole or in part can also be paid in form of capital,
if it is reasonable and is justified by the authorities. 1f the injured pet-
son’s incapacity of work is to such extend that he needs to be cared of at all
times, compensation allowance has to be paid.

Based on § 173 (1) of Act I of 2012 on the Labor Code (furthermore
referred to as LC) compensation may be provided in the form of regular
payments as well. Regular payments shall, on general principle, be awarded
if the compensation is intended to be used for the support of the employee
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or his relative eligible thereto, or as a supplement to such support, while
according to paragraph (2), if the amount of damage, in part or in full, can-
not be precisely calculated, the employer shall be liable to pay a general com-
pensation in the amount as is appropriate to provide full indemnification
to the aggrieved party. General compensation may also be awarded in the
form of regular payments.

The Labour Code also sanctions the violation of life and the personal right
to personal safety in a way that if it does not rule otherwise, the personal
rights of parties falling within the scope of this Act, one shall apply § 2:42—-54
of Act V of 2013 on the Civil Code (furthermore referred to as CC) with
that at the application of paragraphs § 2:52 (2) and (3) of the CC and §
2:53 compensation rules of this Act shall be applied. Point a) of § 2:43
of the CC enlists harm to life, physical integrity and health as specific per-
sonality rights. Paragraph (1) of § 2:52 of the CC expresses that any person
whose personality rights have been violated may claim a grievance award for
non-material harm done to him with the proviso that, apart from the fact
of the violation, there is no need to prove further loss in particular the grav-
ity of the violation, whether it was committed on one or more occasions,
the degree of fault, and the impact of the violation on the aggrieved party

and his environment..

That is, the constitutional right to life and personal safety worded in inter-
national law appears among the personal right regulations of substantive
provisions.

7 INSTRUCTIVE CASE DECISIONS

In the verdict of the Luxembourg court on 19 September 2018 in con-
nection with paragraph (1) Article 19 of Directive 2006/54/EC it — more
or less — expressed that risk assessment in labour law has to contain the
special examination having regard to the individual situation®.

According to the facts the plaintiff working in Spain gave birth to a baby
boy on 8 November 2014. From March 2015 she worked as a security per-
son in a shopping centre in an eight hour changing shift, generally together

29 Case no. C-41/17.
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with another security person, however, in some cases alone in a way that
she continued to breastfeed her child. The plaintiff initiated a proceed-
ing as she wanted to get the benefits relating to risks prevailing during the
period of breastfeeding. In order to achieve this, along with international
regulations she requested it from the insurance company that it shall issue
a medical document for her for the labour risks that prevail for the period
of breastfeeding, as she can only fulfil her tasks in the possession of this
document. Her claim and request were both denied, so the high court act-
ing based on her appeal presented a question in frames of an initial deci-
sion making process with regards to that the plaintiff’s job description has
a risk which may affect her safety and health with special regards to working
in shifts and at night: sometimes the plaintiff has to walk in the building
alone and has to react in case of an emergency (crimes, fire or any other
sudden event). The Luxembourg court ruled that paragraph (1) of Article
19 of Directive 2006/ 54/ EC of the Enropean Parliament and of the Council on the
implementation of the principle of equal opportunities and equal treatment of men and
women in matters of employment and occupation shall be understood in a way that
it shall be applied in this given case and it has to be examined whether
the risk assessment contained a special investigation of the unique situation
of the employee.

Theoretical labour resolution no. 1537/2006 the Curia of Hungary expressed
that the exclusive harmful conduct of the employee cannot be determined
if the employer missed its obligations connected to the required work orga-
nization and occupational safety.

Based on the facts the operation of the tinning machine in the electroplating
factory was among the tasks of the employee, together with the removal
of diodes sticking to sweeping brushes by hand. On the day of the acci-
dent the employee reached into the moving machine without stopping it,
during which movement one of the components drew in his right hand
upon which his IIL, IV,, and V. fingers were damaged on the right hand.
In the investigation process carried out it was determined that the employer
only aimed at keeping occupational safety rules formally, it did not initiate
any effective actions which could terminate the already existing bad practice
(working without stopping the machine), the employer actually eliminated
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the protective equipment, and despite of the work instruction necessary for
the operation of the machine — which prescribes the presence of at least
two employees — the employer only operated it with the above mentioned
employee. It was also established that the employee wrongfully contributed
to the accident as well, as he should have realized that reaching into a mov-
ing machine would bring along such consequences, still, he failed to stop
the machine. After having evaluated all circumstances the court reached the
decision that the employee cannot be relieved of his liability, however, the
wrongful act of the employer serves as the basis of the spread of dam-
age, therefore, having regard to that the employer missed its obligation set
in paragraph (2) of § 102 of the Labour Code, it cannot successfully refer
to that the employee had to take care of occupational safety all by himself.”.

In its verdict the Curia also expressed that if the employer did not provide
the necessary working conditions, the sole responsibility of the employee
could not be determined. The factual situation shows that the employer
did not provide the auxiliary heating of the truck so it violated its obli-
gation of guaranteeing occupational safety and health requirements. This
behaviour can be regarded as violation. The behaviour of the employee that
he tried to provide the heating of the truck with a gas cooker in a closed
place was also a violation, however, it had not happened if the auxiliary
heating of truck would have been appropriate’’. The decision also contained
that providing work equipment in itself does not mean the adherence to the
above mentioned constitutional principles as tools provided by the employer
also have to be suitable to be able to propetly carry out the work with them.
Hence, if the employer does not provide the harmonization of managing,
executing and controlling tasks, the presentation of professional and tech-
nological instructions and the employment of workers with adequate educa-
tion, in case the exact instruction with regards to the given method of work
is missed the employer has to count with that employees apply an incorrect
procedure or dangerous tool in order to carry out the task.

Based on the above mentioned it can be determined that the obligation
to work only applies on the side of the employee if working conditions

30 Curia Mfv.1.10.594/2005.
31 Curia Mfv.11.10.423/2010.
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are legitimate, so the employee only has to execute the instructions
in these cases®.

8 SAFE WORKING CONDITIONS

The aim of the fundamental right to safe working conditions means that
employees can carry out their work in a healthy and safe work environment,
in case of accident at work or occupational diseases they receive an ade-
quate compensation and that such a social security system is formed which
provides financial support in case of temporary or permanent decrease
of incapacity or its total loss.” However, this obligation not only obliges
the state but employers as well. The state regulates the procedural order
with legal tools, determines substantive legislations, imposes legal conse-
quences in case of failure and default/misconduct, and sets employers’ obli-
gation of risk assessment, education, control and sanction giving. The states
imposes a general like — caring — obligation to all employers, upon which
they are obliged to realize and further improve occupational safety in their

own area.

The mutual characteristic of the legal rules of occupational safety (organi-
zation of occupational safety, control over its execution, legal consequences
of their violation) is an essential content which means that regulations
serving the protection of health and physical integrity exclude the validity
of parties’ opposite agreement, as well as the invalidity of abandonment
of hence ensured rights and protection. The fulfilment of obligations com-
ing from the regulations is inevitable, therefore, if one party does not fulfil
its obligation and the other party does not justify its right, it does not mean
that the other party abandoned its right. In such cases a permanent illegal
state is formed due to which the request of the employee persists up until
the employer does not terminate the illegal situation.

Therefore, we talk about a constitutional principle providing such funda-

mental right which expects a careful behaviour from the state, employers
and even employees which shall promote the realization of occupational

32 EBH2007.1634.
33 NIGRINY, Elemér. Felel6sség a dolgozéd egészségi karosodasaért [Liability for the
health damage of employees|. Kizgazdasdgi és Jogi Kinyvkiads, Budapest, 1983.
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safety. The obligation to guarantee occupational safety is within the scope
of the employer and covers the guarantee of the place of work, adequate
work equipment and generally all those circumstances which are necessary
for working propetly, however, it also means the obligation of employees
so that they can carefully adhere themselves to instruction referring to —
among others — work ethic, use of equipment and participation in trainings,
as well as keeping themselves to all information presented there.

9  DEFINITIONS

Interestingly, the substantive legal system of Hungary, so neither the Labour
Code nor Act XCIII/1993 on Occupational Safety and Health does not
define the definition of occupational safely. Act on Occupational Safety
and Health fixes the source of hazard: all factors appearing in the course
of or in connection with the performance of work, which may have hazard-
ous or harmful effects on the workers or other personnel in the area of the
petformance of work. Government decree 273/2011 (20 Decenber) on the rates
of occupational health and safety fines and procedures for imposing fines defines the
definition of endangering in that it is the lack of protection with regards
to work equipment, material, mixture, work process, organization of work,
application of technology — including activities coming with the exposition
of physical, biological or chemical factors.

Based on the above mentioned conditions we can come to the conclusion
that the safe qualification of a given working condition always has to be done
with carefully examining all circumstances and taking the given workflow
and the area’s special characteristics into account, also covering all personal
conditions related to the employment (education of employees, medical
examination, protection of their employment, examination of accidents)
as well as the establishing of physical equipment (formation of workplace,
installation of machines, equipment, protective equipment and providing
changing rooms and hygienic premises).

123



DNY PRAVA / DAYS OF LAW 2018

Table 1 presents the rate of accidents at work™

Year | Number | Per 1.000 | Deadly Frequency Number
of all employees | accidents indicator per of employees
accidents 100.000 employees
2013 17.222 44 75 1,9 3.938.400
2014 19.661 48 78 1,9 4.100.840
2015 21.088 5,0 84 2,0 4.210.500
2016 23.027 5,3 80 1,8 4.351.634
2017 23.387 5,3 79 1,8 4.421.382

The increase of the rate of accidents at work stopped in 2017, the rate
of accidents at work ending with death started to decrease from 2015.

Table 2 presents the gender division of occupational diseases and increased
exposure cases in 2017%

2017 Occupational diseases Increased exposure cases
Women 54 % (124 people) 7 % (3 people)
Men 46 % (106 people) 93 % (40 people)

10 SUMMARY

With the rapid improvement of natural sciences and technology carrying out
work has become ever more complicated. The increased usage of machines
and natural resources has made carrying out work more dangerous. During
the time of capitalism the aim of employers (and the state as well) was
to have as much gain as possible with as little effort as possible, however,
those conditions were not established which could have provided the most
essential requirements of occupational safety. During the time of socialism
this situation changed, employers gradually started to have all those social
and economic tools which could form the bases of healthy and safe work
environment. Law has become the area that with establishing the necessary
norms of occupational safety and applying the adequate sanctions contrib-
uted to form the bases of healthy and safe work environment.

34 Jelentés a nemzetgazdasdag 2017. évi munkavédelni helyzetérdl [Report on the sitnation of occupario-
nal safety of the national economy]. Available at: http://www.ommf.gov.hu/index.htmlrake_
menu=555 [cit. 7. 1. 2019].

35 Ibid.
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Through the positive quality change regarding the value of employers and
employees the fundamental right of occupational safety is not only part
of the tasks of the state these days but it emerges in the private sphere
as well, so, in the employment relation between the employer and the
employee in a way that a need for an even more detailed, more exact regula-
tion has been formed in substantive legislations in order to protect the life
and physical integrity of employees.

Employees not only depend on employers economically but legally as well.
This dependant relationship is mainly determined by the wide range of right
of instruction of the employer. The employer is the one who is entitled
to exactly determine the obligations, tasks and work environment of employ-
ees, however, the right of instruction is at the same time an obligation also
emerging in the area of occupational safety™, therefore, Act on OHS states
it as a principle that the responsibility for the implementation of occupa-
tional safety and occupational health requirements lies with the employ-
ers and the employers not only entitled but are also obliged to determine
the method of its realization — among the frames of legislation and other
regulations””.

The study also reflected on that social rights which emerged in order to pro-
tect the interest of the party being in a weaker position, such as the for-
mation of safe work environment aim to establish a harmonized situation
between parties providing and parties accepting services in the state and pri-
vate sphere as well with such public law tools which limit the rights of one
party (employer) in order that the other party’s above mentioned fundamen-
tal rights (employee) can prevail. Our domestic law not only contains the
protection of fundamental right on a normative level but it also aims for
its execution in practice in a way that — among others — it has also become
part of the burden of proof and the system of liability. Our regulations
are in line with the expectations of the European Union, also, besides the
obligations of employers’ common sense, the element of reason and the
responsible thinking from the side of employees is also expected.

36 Points a)-c) of paragrapgh (1) of § 52, point a) of paragraph (2) of article § 42 of the
Labour Code.
37 Paragraphs (2)-(3) of article § 2 of the Labour Code.
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of the Rule of Law Seriously
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Abstract

The present contribution focuses on the complex relationship between
law and ideology from a critical perspective. In particular, the author aims
to put forward an ideological critique of the concept of Rule of Law which
has been perceived as an “unqualified human good” (to put it in E.P.
Thompson’s words). However, there are different concepts of ideology
and an unified definition does not exist. In this paper, the author will apply
Slavoj Zizek’s theory of ideology in an attempt to unmask the ideological
underpinnings of the concept of Rule of Law.

Keywords
Ideology; Rule of Law; Critical Legal Theory; Philosophy of Law; Zizek.

1 INTRODUCTION

Terry HEagleton, the British literary theorist highlighted in his book Ideo/ogy:
An Introduction, which was first published in 1991 the basic paradox sur-
rounding the issue about the alleged post-ideological condition: “The last
decade has witnessed a remarkable resurgence of ideological movements throughont the
world. In the Middle East, Islamic fundamentalism bas emerged as a potent political
Jorce. In the so-called Third World, and in one region of the British Isles, revolutionary
nationalism continues to join battle with imperialist power. In some of the post-capitalist
states of the Eastern bloc, a still tenacions neo-Stalinism remains locked in combat with
array of oppositional forces. The most powerful capitalist nation in history has been swept
away from the end to end by a peculiarly noxious brand of Christian Evangelicalism.
Throughont this period, Britain has suffered the most ideologically aggressive and explicit
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regime of living political memory, in a society which traditionally prefers ruling values
to remain implicit and obligue. Meanwhile, somewhere on the left bank, it is announced
that the concept of ideology is now obsolete. How are we to account for this absurdity?”!

It is indeed quite peculiar that while the 90’s became famous for the tri-
umphant proclamations about the “end of history”* and were frequently
characterized as post-ideological, the above mentioned phenomena
described by Eagleton took place in the background. The post-ideologi-
cal 7deology dominant in this period was materialised in legal theory as well
in the sense that the question of the relationship between law and ideology
became largely absent from the legal discourse. Similarly today the topic
concerning the complex and sometimes elusive nexus between law and ide-
ology is addressed only sporadically in legal or academic circles.” There are,
I believe, two explanations for this regrettable absence.

First, it could be argued that it is precisely cynicism which is the prevalent
form of ideology today, as it was proposed by Peter Sloterdijk in his Crizigue
of Cynical Reason. 1 will return to this issue later, nevertheless, at this point
it is sufficient to say that even academics and legal practitioners are very well
aware that law is inherently ideological, nevertheless, they act as if this is not
the case. The cynicism in the legal field was already point out by Robert
Gordon, the well-known legal theoretician from the Crits movement who
stated that, after all, “nobody is more cynical abont law than lawyers.”*

There is, by contrast, another way to interpret this unbearable silence
about the topic of the ideological character of law. As Rafal Manko has
perspicuously argued, the realization that law is a form of ideology may
be an immensely difficult task for a lawyer who established an intimate rela-
tion to the law and the whole institutional structure of law. This is compared

1 BEAGLETON, Terty. Ideology. An Introduction. London: Verso, 1991, p. 1.

2 See from example FUKUYAMA, Francis. The End of History and the 1ast Man. New
York: Free Press, 2006; BRICK, Howard. The End of Ideology Thesis. In: FREEDEN,
Michael, Lyman TOWER SARGENT and Marc STEARS (eds.). The Oxford Handbook
of Political 1deologies. Oxford: Oxford University Press, 2013.

3 Although there are signs that the topic is gaining popularity again. See MANKO, Rafal
and Michal STAMBULSKI. Law and Ideology: Critical Explorations. Wroclaw Review
of Law, Administration & Economics, 2015, no. 5; DEBSKA, Hanna. Law’s Symbolic
Power: Beyond the Marxist Conception of Ideology. Wrocaw Review of Law,
Adpinistration & Economics, 2015, no. 5.

4 GORDON, Robert. Law and Ideology. Tikkun, 1988, no. 3, p. 85.
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by Manko to the act of putting on the famous pair of special glasses from
John Carpenter’s They Live which could lead to the discovery about the ideo-
logical nature of law.” It is equally important to note that this ideological
mystification is not only present in the legal sphere. Quite on the contrary,
the “big Other” (in Lacanian sense) is constantly trying to persuade us that
we actually live in a post-ideological era. Zizek correctly makes the assertion
that, in fact, “zbis denial of ideology only provides the nltimate proof that we are more
than ever embedded in ideology.”

It may seem, at first glance, that the two explanations are in opposition, i. e.,
one is compelled to choose between the two in order to give a proper anal-
ysis of the above mentioned problem. However, in a somewhat Zizekian
fashion, we could argue that the correct answer from the two proposed
alternatives is, simultaneously, both and neither of them. What is emblem-
atic of today’s so-called post-modern era is the emphasis on a certain dis-
tance from the “ruling ideology”, or to put it differently, one has to “see
things as they really are” and ignore the noble and totalitarian ideological
traps. One can criticize, denounce and ridicule the “ruling ideology” because
this is part of the game itself.” The conclusion which we should draw from
this is the following: the problem is not that individuals, including lawyers,
are not aware of the fact that ideology is all around us and blinds us or does
not allow us to discern the ideological mystification itself. What is at stake
is the firm conviction (an ideological one for that matter) that by keeping
a cynical distance from the legal ideology, we can overcome and actually step
out of it and act in a non-ideological space.

The modest aim of this paper is an attempt to address the persisting prob-
lems with respect to the relationship of law and ideology, mainly focusing
on the concept of Rule of Law which will be subjected to an ideological cri-
tique. This shall be undertaken by applying Zizek’s theory of ideology which
is, in his omvre, closely connected to the Lacanian notion of fantasy. First,
I will provide a brief explanation of Zizekian notion of ideology which will

5 MANKO, Rafal. ‘Reality is for Those Who Cannot Sustain the Dream’ Fantasies
of Selthood in Legal Texts. Wroclaw Review of Law, Administration & Economics, 2015,
no. 5, p. 25.

6 ZIZEK, Slavoj. First as Tragedy, then as Farce. London: Verso, 2009, p. 39.

7 ZIZEK, Slavoj. The Sublime Object of Ideology. London: Verso, 1989, p. 24.
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be utilized in the subsequent part of this paper in the context of rule of law.
More specifically, I claim that Rule of Law is to be understood as an ideo-
logical fantasy which masks the “Real” (on which I will elaborate more con-
cretely below) and it ensures the continuation of the status gno and certain
forms of social domination.

2 SOME REFLECTIONS ON THE DISTINCTION
BETWEEN “TRADITIONAL"
AND “CRITICAL" (LEGAL) THEORY

The title of this paper, “Critical Approaches to Law and Ideology: Taking
the Ideological Critical of the Rule of Law Seriously”, presupposes the
existence of a neutral or traditional understanding of ideology, which is why
I am obliged to begin with the distinction between the neutral (traditional)
and critical conceptions of ideology. The said differentiation represents the
elementary starting point for anyone who wishes to engage in analysing the
concept of ideology per se, or its relationship and role in the field of law.

First however, I shall address the complex question with respect to the dif-
ferences between traditional and critical theory in general and in addition
to this, the possible conclusions which may be drawn from this analysis for
the field of legal theory/philosophy of law. When distinguishing traditional
from critical theory, it is impossible not to refer to Horkheimer, according
to whom a theory is critical when it seeks and aims, generally speaking,
for human emancipation. More specifically, critical theory should construct
in descriptive and normative ways the means to decrease, and ideally, elim-
inate hierarchies and domination (and as I argue below, it is the concept
of Rule of Law which reproduces and legitimizes these hierarchies and
other forms of social domination).”

On the other hand, transposing the outlined issue in the sphere of legal the-
ory or in other words, trying to identify the basic methodological assump-
tions of critical legal theory or critical jurisprudence, we are confronted at the
same time with the fundamental question of whether it is even possible and

8 BOHMAN, James. Critical Theory. The Stanford Encyclopedia of Philosophy [online]. 2016.
Available at: https://plato.stanford.edu/entries/ critical-theory/
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desirable to propose a theory at all. This has caused tensions among the crit-
ical legal scholats.” This, however, is not the proper place where such issues
should be subjected to any further analysis. Rather, I would like to briefly
outline the distinct methodological presuppositions upon which the work
in the field of critical jurisprudence rely (either explicitly or implicitly). The
“critical methodology” is required simply to distinguish as clearly as possi-
ble traditional/dogmatic legal theory from critical approaches to law (and
ideology as well).

The first elementary methodological assumptions which permeates criti-
cal legal theory what Brian Leiter called the “hermeneutics of suspicion”."
Leiter claims that this way of thinking and analysis is embodied in the work
of Marx, Nietzsche and Freud. His plea for understanding these thinkers
in a naturalistic manner aims to re-establish the relevance of philosophy
and bridge the gap between the analytic and Continental divide in philoso-
phy. The importance of the hermeneutic of suspicion lays in the possibility
to deconstruct many of the elements of the existing socio-political structure
and analyse the hypoctisy and concealment present in our societies."" In the
same way, it is I believe plausible and desirable as well to pursue this analysis
based on the methodological assumptions of the “hermencutics of suspi-
cion”. Again, to use Leiter’s terms, critical jurisprudence must unmask the
hypoctisy and the concealment present in law as such.'? Therefore, it is also
my aim to unmask though ideological critique of the Rule of Law the ways
in which it helps to sustain the stazus quo together with the existing hierar-
chies and different forms of domination."”

The second methodological assumption of critical legal theory is what I have
already outlined above, that is, the goal of human emancipation. Critical
jurisprudence clearly distinguishes itself from traditional legal theory (whose
underlying assumptions are generally much more conservative, meaning that

9 HUNT, Alan. The Critique of Law: What is ‘Critical’ about Critical Legal Theory. Journal
of Law and Society, 1987, no. 14, p. 6.

10 LEITER, Brian. The Hermeneutics of Suspicion: Recovering Marx, Nietzsche, and
Freud. The University of Texas School of Law. Public Law & 1egal Theory Working Paper
No. 72. March 2005.

11 Ibid, p. 153.

12 Tbid.

13 See below.
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this type of inquiry fails to challenge the status guo as opposed to critical the-
ory) by establishing that law should also function (at least partially) towards
the goal of emancipation. This might be also described as “the problem
of politics”." Critical legal theory explicitly declares a political aim and com-
mitment aiming to overcome hierarchical relations and domination. Thus,
it shall be pointed out that the emancipatory goal of critical jurisprudence
also presupposes the rejection of apolitical character of the law and the
argument, as it were, about the neutrality and objectivity of law. Moreover,
we may add that the general goal of critical legal theory is to ensure the
possibility of greater participation in the public and private sphere. In other
words, the “crits” should plead for radical democratisation in all spheres."

At this point, since T am specifically trying to apply in this paper Zizek’s the-
ory of ideology, I am not going to extensively dwell upon the ontologi-
cal presuppositions of the critical jurisprudence which were outlined per-
spicuously by Rafal Manko and Jakub Lakomy, who identified a number
of assumptions. First, that the law is po/itical/ mainly in the post-Marxian
sense'®, 1. e. that law actually embodies the existing conflictual state of things
among different groups based on class, ethnicity or gender."” Secondly, criti-
cal legal theory views law as a social construct. In this regard, the interesting
point made by the authors is that there is a dialectical relationship between
law and the social world and it the legal sub-sphere should not be under-
stood in the simplistic Marxian way as a merely a reflection of the socio-eco-
nomic structute.® The relationship between ideology and law shall be also

14 See HUNT, op. cit., p. 6.

15 KENNEDY, Duncan. A Critigue of Adjudication. Cambridge, Massachusetts: Harvard
University Press 1997, p. 6; With respect to ,,radical democracy® which could be emplo-
yed here, see for instance MOUFFE, Chantal. Ior a Left Populism. London: Verso,
2016; As regards the distinction between traditional and critical jurisprudence, see
also SULIKOWSKI, Adam. The crisis of traditional legal theory: a diagnosis and view
into the future. In: BATOR, Andrzej and Zbigniew PULKA. Legal theory and philosophy
of law: towards contemporary challenges. Warsaw: Scholar Publishing House, 2013; see also
DOUZINAS, Costas and Adam GEAREY. Critical Jurisprudence: The Political Philosophy
of Justice. Oxford: Hart Publishing, 2005.

16 Again, see e.g. the work of LACLAU, Ernesto and Chantal MOUFFE. Hegemony and
Socialist Strategy. Towards a Radical Democractic Politics. 1.ondon: Verso, 2013.

17 MANKO, Rafal and Jakub LAKOMY. In search for the ontological presuppositions
of critical jurisprudence. Krytyka Prawa, 2018, no. 2, p. 484. Available at: https://kryty-
kaprawa.pl/resources/html/article/details?id=180943

18 Ibid.
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understood to function on a similar dynamics. It is not merely ideology
creeping in the field of law, but rather, a dialectical relation can be iden-
tified within which law itself is constructs and affirms the complex ideo-
logical edifice. Furthermore, critical jurisprudence’s ontological presupposi-
tions include also the so-called “social interpretationism” and the existence
of epistemic communities."

3  ZIZEK'S THEORY OF IDEOLOGY

Turning now the question of ideology and its definition, in a quite com-
mon-sensical way, the term is employed when someone or something
is being denounced or criticised as ideological (e. g. an ideological position
or doctrine and so on). Thus, it could be equated with a dogmatic position.
However, these ate not the only possible ways of usage.” As a I stated above,
it might be helpful to systematize and outline the concept by distinguishing
it into neutral and critical conceptions. The former refers to a world-view
or political tradition. In this sense, it is possible to talk about socialist, lib-
eral, fascist or other ideologies — this does not implicate a critique but rather
a neutral description. In contrast, critical approaches are adopted when there
is a desire for “criticism and change.”* Marx for instance insisted, that ideas
played a role in the legitimation of ruling power. Together with Engels, they
claimed that in order for the ruling class to cement its position and achieve
its aims, it had to: “represent its interests as the common interests of all members
of society; that is to say, in terms of ideas, to give its thoughts the form of universality,
to present them as the only reasonable ones, the only universally valid.’*

19 Ibid, p. 485.

20 See EAGLETON, op. cit., pp. 1-2.

21 MARKS, Susan (ed.). International Law on the Left. Re-excamining Marxist I egacies. Cambridge:
Cambridge University Press, 2008, p. 8; See also: MARKS, Susan. Big Brother is Bleeping
Us — With the Message that Ideology Doesn’t Matter. European Journal of International
Law, 2001, no. 12, p. 111.

22 O’'MALLEY, . (edited and translated). Kar/ Marx: Early Political Writings. Cambridge:
Cambridge University Press, 1994, p. 146.
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Marx therefore tried to show that ideology acted as a force which enabled
to present certain particular interests as universal and eternal while masking
their historically contingent character.”

Other authors have tried to conceptualize the notion ideology somewhat
differently, albeit Marx’s or Engels’s theory usually plays a decisive role
in their analysis. By and large, the critical strand of authors defined ide-
ology as a process which functions to legitimize, naturalize and eternalise
social hierarchies and the status quo in general. Ideology, either consciously
or unconsciously, sustains illegitimate forms of social domination (not limit-
ing itself to class domination as Marx has argued).** Zizek himself proceeds
from this assumption in his quite unorthodox theory of ideology.

From my point of view, there are two possible conceptions of ideology
which can be identified in ZiZek’s omre — one which could be character-
ized as a political definition, and the second more closely associated with
psychoanalysis (although it should be pointed out that the latter one has
important repercussions in the political sphere as well). The political defini-
tion, according to Zizek, operates around three axes: first, ideology as a set
of ideas and beliefs (doctrines, rhetorical processes etc.); secondly, ideology
in its material form — the main theoretical inspiration comes from Althusser
and his Ideological State Apparatus; thirdly, it is what ZiZek calls the “spon-
taneous” ideology which already functions the level of social reality itself
(as an example, Zizek is referring here to the Marxian notion commodity
fetishism).”

25 Marx presents two further definitions of ideology — first, ideology consists in not seeing
that ideas are not separated from the material conditions. As the latter changes, ideas
change. The second definitions concerns the material existence of ideology. See MARX,
Katl. The Poverty of Philosophy. Marx/Engels Internet Archive, 1847/2009. Available at:
http:/ /www.marxists.org; and MARX, Karl. A Contribution to the Critique of Political
Econony. Marx/Engels, 1859/2009. Available at: http://www.marxists.org

24 According to Susan Marks, ideology invokes different strategies to grip its subjects,
in particular universalization, reification, naturalization, rationalization and narrativiza-
tion. See MARKS, 2001, op. cit., p. 112.

35 Zizek demonstrates this definition on the example of liberalism: it is a doctrine develo-
ped from Locke to Hayek, materialized in a number of rituals and apparatuses (e. g. free
press, market and so on) and works as a spontaneous ideology through which subjects
experience themselves as free individuals. See ZIZEK, Slavoj. The Spectre of Ideology.
In: ZIZEK, Slavoj (ed.). Mapping Ideology. London: Verso, 2012, p. 9-15.
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The psychoanalytic notion of ideology which Zizek lays out (and upon
which I will rely in this paper) in his well-known Swublime Object of Ideology
could be added as the fourth “axe” of his concept of ideology representing
the unconscious aspect of it. However, we may treat the psychoanalytical
conception of ideology as a separate theory of ideology from which the
above mentioned three “axes” derive.

In any case, I will now turn the latter concept of ideology which is closely
connected to the notion of “fantasy” theorized by Lacan. Probably the most
succinct definition of ideology can be found in the Swblime Object of 1deology
which is considered to be his gpus magnum. According to Zizek: “Idelogy is not
a dreamlike illusion that we build to escape insupportable reality; in its basic dimension
it is a_fantasy-construction which serves as a support for our “reality” itself: an “illusion”
which structures our effective, real social relations and thereby masks some insupport-
able, real, impossible kernel (conceptualized by Ernesto Laclan and Chantal Mouffe
as “antagonism’’: a trammatic social division which cannot be symbolized). The function
of ideology is not to offer us a point of escape from our reality but to offer us the social

reality itself as an escape from some traumatic, real kernel””*

A number of comments shall be made before we continue in our analysis.
First, this definition of ideology is based upon the so-called “impossibility
of closure”: what is meant by this is that society lacks an ultimate, all-en-
compassing signifier which would ensure its completeness.”” This is undet-
stood in Lacanian terms as the lack in the symbolic order — the lack is not
to be found only in the subject butin the “big Other” itself. Secondly, in rela-
tion to this, Laclau and Mouffe reject the idea of a society as an objective and
closed unit because society is structured by antagonism and ideology func-
tions precisely to masks this antagonism and create an imaginary unity and
closure. As we can see, Zizek describes this antagonism as the “Real” which
is for him class struggle.”® He states that: “zhe standard notion in regards of the
Sfunctioning of fantasy within the context of ideology is that of a phantasmatic space that
blurs the true horror of the situation. Instead of a true description of the antagonisms

26 ZIZEK, 1989, op. cit., p. 45.

27 GLYNOS, Jason. The Grip of Ideology: A ILacanian Approach to the Theory
of Ideology. Journal of Political Ideologies, 2001, no. 6, pp. 195-196.

28 NORVAL, Aletta. Poststructuralist Conceptions of Ideology. In: FREEDEN, TOWER
SARGENT, STEARS, op. cit., 2013.
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that cross our society, we allow ourselves a perception of society as an organic whole which

remains unified due to the forces of solidarity and cooperation.””

Two further important points must be stated with respect to the this defi-
nition of ideology. First, the importance of the attractiveness of ideology

lies in the fact that it is capable to produce enjoyment.”

Ideology is in fact
sustained in enjoyment and it provides a libidinal satisfaction for the subject
which is obtained from its symptom, that is, the ideological identification.”
The second point concerns (and this is probably the most important aspect
of ideological fantasy for our analysis) the socio-political consequences.
Ideology in this sense works as an instrument to sustain and protect the
status quo, it “masks reality, misrepresents reality, creating a fantasy world to allow the

continuation of a systen.”*

I have touched upon the issue of cynicism and ideology in the introduction
of this paper and it is appropriate at this point to make some further com-
ments on it. The classical Marxian notion of ideology is built around the
issue of false consciousness which had been immensely influential. In this
context, ideology revolves around epistemological concerns, it deals with
the question of truth, falsity, mystification and misrecognition. This view
is faitly unpopular in the current, so-called post-modern condition®, since
the idea of false consciousness presupposes the possibility of an access
to a privileged position from which we can perceive and talk about the world
in an objective way.

The traditional Marxian notion of ideology as false consciousness was sim-
ply condescended in the famous formula “they do not know it, but they
are doing it”. Zizek however, in the context of Sloterdijk’s cynical reason,
inverts this definition by stating that the appropriate formula today is “zhey

know very well what they are doing, but still, they are doing it.”>*

29 GARCIA, George I. and Carlos GMO. Aguilar Sinchez: Psychoanalysis and Politics: the
Theory of Ideology in Slavoj Zizek. International Journal of Zizek Studies, 2016, no. 2.

30 Ibid.,; See also GLYNOS, 2001, op. cit., pp. 200-201.

31 GARCIA GMO, op. cit.

32 MANKGO, 2015, op. cit., p. 27.

35 LYOTARD, Jean Frangois The Postmodern Condition: A Report on Knowledge. Minneapolis:
University of Minnesota Press, 1984.

3 ZIZEK, 1989, op. cit., p. 25.
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Zizek’s theory of ideology therefore departs from this orthodox Marxist
view by putting emphasis not on epistemological issues, i.e. not on the
dimension of &nowing but on doing. As he explains: “where is the place of ideo-
logical illusion, in the “knowing” or in the “doing”? At first sight, the answer seems
obvious: ideological illusion lies in the “knowing”. 1t is a matter of a discordance between
what people are effectively doing and what they think they are doing — ideology consists
in the very fact that the peogple “do not know what they are really doing”, that they have
a false representation of the social reality to which they belong (the distortion produced,
of course, by the same reality). .. but such a reading of the Marxian formula leaves out
an illusion, an error, a distortion which is already at work in the social reality itself, at the
level of what the individuals are doing, and not only what they think or know they are
doing.””

The reason for this inversion lies in the predominant form of subjectivity
in today’s society — the ruling ideology is not to be taken literally or seriously
anymore. The cynical subject does not believe in ideology and thus, a dis-
tance towards it is maintained. Nevertheless, the problem is that this does
not, in fact, weakens the ideological edifice. On the contrary, ideology does
not consists in an illusion on the level of &nowing, an illusion which is mask-
ing the real state of affairs but it is an (unconscious) “fantasy structuring
our social reality itself.””** Ideology today must be understood in the context
of doing within the social practices, or in other words, in the external dimen-

sion of ideology.

Quite interestingly, this aspect of ideology was already articulated by Vaclav
Havel in his essay Power of Powerless”, where he correctly described the way
ideology operated during the period of “really existing socialism.” For
Havel, the ruling socialist ideology did not grip its subject by persuading
them of its correctness or tricking them into believing that it actually rep-
resented a plausible system of political arrangements. Nor was the belief
in the ruling socialist ideology a precondition of its proper functioning
In fact, what ensured its grip were precisely the social practices which
were followed and through which it could be materialized. Havel shows
35 ZIZEK, 1989, op. cit., p. 28.

36 Ibid., pp. 28-29.

37 HAVEL, Véclav. Moc Bezmocnych. Praha: Lidové noviny, 1990; See also ZIZEK, Slavoj.
Attempts to Escape the Logic of Capitalism. Iondon Review of Books, 1999, no. 21.
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this on the example of an ordinary greengrocer: to avoid trouble, he puts
in his window the slogan: “Workers of the world, unite!” and follows the
official rituals. Of course he is entirely indifferent towards the ruling ideol-
ogy and privately he even criticizes it. However, on the level doing, he follows
the official rituals and practices in which ideology is materialised.

4  RULE OF LAW AS AN (UNQUALIFIED)
HUMAN GOOD

Itis definitely not an exaggeration to claim that the concept of Rule of Law
occupies an important position in the domain of legal theory and it forms
the basis of liberal legalism. Even E. P. Thompson, a self-described Marxist
historian praised and embraced the Rule of Law and famously declared
it to be “an unqualified human good.””® As opposed to Marx, Engels and
other authors (including legal theorists) from Marxist circles who decried
law as an instrument of class oppression, Thompson insisted that the notion
of Rule of Law is not merely an ideology or a tool of class power. Rule
of Law imposed certain limitations upon power and functioned as a defence
“from power’s all-intrusive claims.”*® His claim provoked strong criticism, among
others, from M. J. Horwitz, who stated that it is for him impossible to under-
stand how a “Man on the Left can describe the rule of law as an unqualified human
g00d”%

The importance of Rule of Law is also demonstrated by the existence
of the so-called “Rule of Law index” published by the World Justice Project

<

which attempts to measure the compliance with the “universal principles
of the rule of law.” This means that “zhe government and its officials and agents
as well as individuals and private entities are acconntable under the law.” Furthermore,
it is assessed whether the “laws are clear, publicized, stable, and just” and that
they are “applied evenly, and protect fundamental rights, including security of persons

and property.” It also encompasses the procedural requirements of the Rule

38 THOMPSON, E. P. Whigs and Hunters: The Origins of the Black Act. London: Breviary
Stuff Publications, 2013.

39 COLE, Daniel H. ,,An Unqualified Human Good®: E. P. Thompson and the Rule
of Law. Journal of Law and Society, 2001, no. 28, p. 182.

40 HORWITZ, Morton J. The Rule of Law: An Unqualified Human Good? Yal Law
Journal, 1977, no. 86, p. 566.
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of Law which means that “zhe process by which the laws are enacted, administered,
and enforced is accessible, fair, and efficien?” and that “justice is delivered by competent,
ethical and independent representatives and nentral who are of sufficient number, have
adequate resources and reflect the makenp of the communities they serve’*' The enu-
merated principles resemble Fuller’s attributes of the Rule of Law.*

Now, at this point it seems appropriate to briefly mention the unbridled
fascination with the concept of Rule of Law in the context of Central
European states. After the period of “really existing socialism”, the concept
of Rule of Law in the newly created states became almost a doxa, to borrow
Bordieu’s phrase. This perception has come to dominate the consciousness
of legal professionals and the society in general. To put it differently, the
notion of Rule of Law was accepted as an “unqualified human good”. For
instance, only during the period from 1993-1998, the Constitutional Court
of the Slovak Republic referred to the concept of Rule of Law in 48 deci-
sions.” Of coutse, this is not at all surprising — Rule of Law, as it is undet-
stood today, was practically non-existent during the socialist period.

However, I am convinced that it is inevitable not to succumb uncritically
to this notion. We may agree that the Rule of Law is a human good, never-
theless I take issue with Thompson’s inclusion of the word “unqualified”.
This is where one shall be vigilant and try to discern, zuter alia, the possible
ideological character of this concept.

5 RULE OF LAW OR THE RULE OF IDEOLOGY?

Critiquing the ideological character of the Rule of Law can be undertaken
from different perspectives. In this part, I would like to put forward two
possible approaches of ideological critique — the first one is based upon the
theoretical perspectives of the Critical Legal Studies Movement (or “Crits”)
and subsequently, I will present an arguably different approach by apply-
ing Zizek’s theory of ideology which was outlined above. It is through

41 TUSHNET, Mark. Critical Legal Studies and the Rule of Law. In: LOUGHLIN Marti
and Jens MEIERHENRICH (eds.). Canbridge Companion to the Rule of Iaw. Forthcoming;
Harvard Public Law Working Paper No. 18-14, p. 1.

42 FULLER, Lon L. The Morality of I.aw. New Haven: Yale University Press, 1964.

43 COLOTKA, Peter, Marek KACER a Lucia BERDISOVA. Privna filozofia dvadsiatebo
storocia. Praha: Leges, 2016, p. 273.
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this comparison that I would like to show the different ways and “modes”
in which ideology is operating. More specifically, this has to do with the
distinction between gymptomal and fetishistic mode of the functioning of ide-
ology. I will return to this issue later on.

As it has been already mentioned, the Rule of Law is presented in the liberal
world-view as a core concept and a progressive achievement of the lib-
eral society. The Crits, of course, acknowledge this and took these claims
almost literally and with utmost seriousness. Terry Eagleton has expressed
this “seriousness” in the following manner: “Marxism takes with the utmost seri-
ousness bonrgeois society’s talk of freedom, justice and equality, and enquires with fanx
naivety why it is that these grandiloquent ideals can somehow never enter upon material

excistence.”**

When discussing the concept of Rule of Law in the context of critical legal
theory, one should certainly include the analysis of M. J. Horwitz upon which
I briefly touched in the previous part. Horwitz wrote that the Rule of Law
“undoubtedly restrains power, but it also prevents power’s benevolent exer-
cise” and that it “creates formal equality”, but simultaneously, it “promotes
substantive inequality by creating a consciousness that radically separates law from pol-
ities”. Moreover, “by promoting justice it enable the shrewd, the calenlating, and the
wealthy to manipulate its forms to their own advantage. And it ratifies and legitimates

2245

an adpersarial, competitive, and atomistic conception of human relations.

Another important point made by the Crits with respect to the concept
of Rule of Law is that there is not, essentially, one version of it. Rather,
for Crits, there are many possible versions of the Rule of Law with dif-
ferent characteristics, used for various ideological purposes, projects, aims
and so on. Consequently, there is a “liberal” Rule of Law, a Rule of Law
with “Chinese characteristics” e# cetera*® 'This position is justified by the
well-known indeterminacy thesis — a claim made by the proponents of the
critical legal theory that legal rules are formulated in such abstract terms
that the relevant interpreter can basically give to it the content it prefers.”’

4 EAGLETON, op. cit., p. 172.
45 HORWITZ, op. cit., p. 566.
4 TUSHNET, op. cit., p. 5.

47 Thid.

140



Cast VIII. - Law and Critiquein Central Europe

The Crits are, however, not primarily interested in the terms which are used
by legal theorists to describe the basic attributes of the concept of the Rule
of Law.* Rather, they put a strong emphasis upon the institutional arrange-
ment by which the Rule of Law is implemented, i.e. the legislature and
courts which are, according to their analysis, merely putting forward certain
preferences. In short, their argument stems from the characterization of law
as politics.”’

Similarly, Ratal Manko’s argument on the relationship between ideology and
legal interpretation is useful to invoke at this point.”’ The unavoidable inde-
terminacy of legal language and moreover, the inability of the legislator
to predict all possible situations which may arise, there is a certain degree
of discretion when interpreting the law. The relevant interpreter is faced
with cases and situations in which open-ended terms such as just, right,
proportional must be dealt with.”! This is where the concept of ideology
must be confronted again: the interpreter is never not in an ideology, in par-
ticular if we are to apply the definition of ideology set out by Zizek (ide-
ology is an illusion which “structures our effective, real social relations”).
Ideology silences social antagonism, which is, of course, imbued in law
itself in the form of conflict, i. e. law is necessarily political (e. g the dichot-
omy of employee/employer, landlord/tenant, or we could apply this logic
to the field of rights — right to property/environment etc.).”” Having said
this, the necessary conclusion is that Rule of Law is inherently political and
also inevitably ideological.

Moreover, the same author has stated elsewhere in this respect that build-
ing “an apolitical judiciary, apolitical legal science are a typical ideological denial” and
“they are a dangerous utopia which undermine the very foundations of a truly democratic
polis”’> This assertion is based on the above-mentioned, that is, the political

48 See WALDRON, Jeremy. The Rule of Law. The Stanford Encyclopedia of Philosophy, 2016.
Available at: https://plato.stanford.edu/archives/fall2016/entries/rule-of-law/

49 A similar argument is made by Duncan Kennedy, see: KENNEDY, op. cit., p. 14.

50 MANKO, Rafal. Ideology and Legal Interpretation: Some Theoretical Consideration.
In: TORGANS, Kalvis et al. (eds.). Constitutional 1 alues in Contemporary Legal Space (10l 1).
Available at: https://papers.sstn.com/sol3/papers.cfmrabstract_id=2860127

5t Ibid., p. 117.

52 TIbid., p. 124.

53 MANKO, Rafal. Critique of the ,,Juridical”: Some Metatheoretical Remarks. Juridiska
zinatne, 2018, no. 11, p. 33.
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character of law due to the inherent conflicts build in it. This aspect of legal
dogmatics (apolitical character of law and the belief in its objectivity and
neutrality) is deeply problematic. By insisting on this, the so-called “ideolog-
ical intelligentsia” (to use a term coined by Duncan Kennedy who described
it as “Liberals” with the emphasis on the capital “L”, including into this
group liberal and conservative legal scholars and judges as well)* con-
structs a legal discourse which mystifies and distorts the true nature of law
(including judiciary, legislation, interpretation, Rule of Law and so on). The
political character of law was, paradoxically (although not intentionally),
grasped by the adherents of the far-right and conservative populist groups
in Europe and the US who try to further their project through legal means
as well. Some have argued™ that the populists are engaging in the de-judici-
alizing of politics. I beg to differ. Although this dimension is present with
some populist movements in Europe (e.g. Hungary or Poland), the main
point is that this tendency (i. e. the political embedded in law) is the symptom
of the Juridical®, which now returns “un the form of cracks in the fabric of jurid-
tcal’s ideological lie””>" Tt might be plausible to bring in this debate the notion
of “left populism” developed by Chantal Mouffe and try to create a count-
er-hegemonic force against the populist backlash. However, this can only
be realised by overcoming the ideological presuppositions which permeate
legal dogmatics. And this is precisely where the insight of critical jurispru-
dence is crucial, namely its hermeneutic of suspicion towards the ideology
of apolitical Rule of Law and judiciary.

After analysing the approach of Crits as regards the concept of Rule of Law,
of, to put it in more precise language, “Rule of Law(s)”, we can finally move
to Zizek’s notion of ideological fantasy in the context of Rule of Law.
It is appropriate to recall at his point that ideological fantasy functions
as a “support for our “reality” itself” and it is described by Zizek as an illu-
sion which “structures our effective, real social relations”. Simultaneously,
it masks “some insupportable, real, impossible kernel”, that is, “antagonism.”
54 KENNEDY, op. cit., pp. 56-57.
5  See eg PETROV, Jan. Populism and De-judicialization of Politics.
Pravne noviny, 2019. Available at: https:/ /www.pravnenoviny.sk/
jan-petrov-populism-and-de-judicialization-of-politics

56 MANKO, 2018, op. cit., p. 33.
57 Thid.
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Ideology therefore offers us the social reality as an escape point from a trau-
matic, real kernel. The question which shall be then confronted is the fol-
lowing: what is the traumatic, the “Real”, that the Rule of Law masks? From
what does it offer a point of escape?

First, it shall be pointed out that social reality itself is constructed by the law.
Balkin has stated in this regard that law: “generates new institutions, new conven-
tions, and new social realities, and it generates new forms of professional knowledge about
all of them. 1t shapes the imagination of those who live under it around the categories
and institutions that it produces. Law does not simply distort the world — or even merely
represent it correctly; rather it makes a world, one in which and through which we live,

9958

act, imagine, desire and beljeve.

Rule of Law precisely functions as an ideological fantasy which has a role
both, in creating and in sustaining the social (legal) reality. If we look at the
basic attributes which should be part of the concept of the Rule of Law,
it is evident that in reality, it represents a certain fiction, or as it were,
an ideological fantasy. The Rule of Law shall, first of all, restrict the exercise
of power of those who act in a position of authority — these persons are
obliged to act in the constraints of established norms, and not arbitrarily,
purely on the basis of their ideological position or political preferences. This
is very often not the case. On the contrary, officials or powertul people use
the notion of Rule of Law to legitimize its position and behaviour. Moreover,
government should be accountable under law in the same way as the citi-
zens of a particular state (similarly, it is questionable whether this is assured
by the Rule of Law). The latter condition is built on the assumption that
the laws are accessible for everyone (norms must be made public), so that
people first of all have the chance to find and understand the promulgated
laws. However, this is certainly not the case, since it could be argued that
not even legal professionals or legislators themselves have this knowledge.”
In connection to this, norms which are adopted by a legislative body should
be clear and determinate. Relying here on the indeterminacy thesis proposed
by the Crits, one can have strong objections against this claim. Last but

58 BALKIN, Jack M. Critical Legal Theory Today. In: MOOTZ, Francis . (ed.). On Philosophy
in American Law. Cambridge: Cambridge University Press, 2008, p. 2.

59 See HAGERSTROM, Axel. Is Positive Law an Expression of Will? In: HAGERSTROM,
Axel. Inguiries into the Nature of Law and Morals. Stockholm: Almqvist & Wiksells, 1953.
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not least, there must be effective and accessible institutions and procedures
which work to protect the rights of the people against the excesses and
abuses of public and private power.”” Or more generally, Rule of Law must
prevent the exercise of illegitimate power. As we all well know, often the
opposite is the case.

The list is of requitements is, of course, far from exhausted. However,
it is sufficient to illustrate our point about the Rule of Law as an ideological
fantasy."" Applying Zizek’s notion of ideology thus means, that: “#he fantasies
of legal ideology |including the Rule of Law] are not points of “escape from our
reality”, but “offer us the social reality itself.” Indeed, as the social practice of lawyers
(and legal subjects) usunally proceeds as if the fantasies of legal ideology were true. Thereby,
these fantasies — built into social practices — structure those practices, and contribute
to the social construction of reality, at least with regard to legal reality (reality of the legal
sub-world).”*

Having said this, we are now able to make a step further and concentrate
on the question concerning ideological fantasy which masks an “insupport-
able, real, impossible kernel.” My argument is that this “Real” from which
legal ideology (including the Rule of Law) offers a point of escape is social
hierarchy (which should be understood in the widest sense of the term).
In other words, ideological (legal) fantasy offers as the social reality in itself
which serves as an escape from the unbearable, traumatic “Real”, the per-
sisting social domination in all spheres (class, race, gender and so on).

The final point which I would to make concerns the way how ideology
functions, namely the distinction in this respect between the symptomal and
fetishistic mode. As I have outlined above, the ideological critique presented
by the Crits is largely based upon the claim concerning of the inextrica-
ble link between law and politics. From this basically stems the assertion
that the Rule of Law is ideological, that is, it can be imbued with vatious
preferences and it serves for different ideological projects. This represents
a symptomal reading of ideology (or the ideological character of the Rule

60 See WALDRON, Jeremy. The Rule of Law. The Stanford Encyclopedia of Philosophy, 2016.
Available at: https://plato.stanford.edu/archives/fall2016/entries/rule-of-law/

61 Other ideological fantasies: MANKO, 2015, p. 35.

62 Tbid.
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of Law). However, Zizck insists that the symptomal reading is not effective
in the existing cynical era. It worked during the traditional ideological era
where people still believed in in ideologies and took them seriously. The
Crits, by exposing the defects and flaws in the Rule of Law and bringing out
to the surface its ideological character did not realize the fetishistic mode
of ideology and thus failed to achieve any radical transformation.®

On the other hand, Zizek accurately points out that ideology today func-
tions in fetishistic mode, under the formula “they know very well, but still,
they are doing it.”” Lawyers or academics know very well the deficiencies
of the Rule of Law which I have described above, however, they still acs
as if they do not know. The objective element of Zizek’s ideology is relevant
here. Under the classical Marxist notion of false consciousness the mys-
tification occurred on the level of knowing (subjective element) whereas
Zizek emphasized the objectivity of ideology where the place shifts to that
of doing. To put it differently, individuals (lawyers included) are “fesishists
in practice, not in theory.”** They cynically accept the deficiencies of the Rule
of Law, nevertheless, as it was stated before, fantasy provides jouissance which
then allows them to ignore the traumatic “Real”. This operations allows the
status quo to continue and thus, the Rule of Law itself naturalises and legiti-
mizes the unjust social hierarchies.

6 CONCLUSION

In this paper, I have tried to show the ideological nature of the concept
of Rule of Law by applying Zizek’s theory of ideology. Instead of the usual
critique which aims to demonstrate that the Rule of Law has some substan-
tial requirements (e. g respect for human rights), and thus, it is inherently
ideological, I argued that it functions as an ideological fantasy which masks
an unsupportable, traumatic “Real”.

Now, my aim was not to argue that the entire concept of Rule of Law should
be abandoned or that it is merely an instrument of power. Nevertheless,
I believe that it is necessary to subject this concept to an ideological critique

6 MANKO, 2015, op. cit., p. 36.
¢ ZIZEK, 1989, op. cit., p. 28.
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whereby we point out its limitation and unmask the above mentioned trau-
matic “Real” hidden by the ideological fantasy. My main argument was that
the Rule of Law (together with the legal discourse attached to it) actually
functions as a mechanism which (though not necessarily intentionally)
reproduces and legitimizes the existing status quo, and more importantly, the
unjust social hierarchies within it. I also focused on the myth of the apolit-
ical character of Rule of Law and judiciary. Since the conflictual relations
from the social are translated into concrete law (labour law, human rights
etc), law is by definition conflictual and often involves a political choice
on the side of the interpreter. Finally, it is important to realize for legal theo-
rists and practitioners as well the limitations and “ideological pool” in which
they swim. The need for this awareness can be nicely demonstrated through
the following anecdote: “Two fish are swinming in a pool. “Do you know what?”
one fish asks. “WNo, tell me,” the other fish responds. “1 was talking to a frog the other day.
And he told me that we are surrounded by water. Apparently we live in it!” His friend
looks at him with great scepticism: “Water? What's that? Show me water!

What is thus required is the awareness of the water, or in our case, legal
ideology and the ideological character of the Rule of Law.
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